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LOK SABIIA 

The following Bill was introduced in Lok Sabha on the 24th April, 
1961:— 

♦Bill No. 27 of 1961 

A Bill to consolidate and amend the law relating to income-tax and 

super-tax. 

Bk it enacted by Parliament in the Twelfth Year of the Republic 
of India as follows:— 

CHAPTER I 
Preliminary 

L (1) This Act may be called the Income-tax Act, 1961. 

(2) It extends to the whole of India. 

(3) Save as otherwise provided in this Act, it shall come into force 
on the 1st day of April, 1962. 

2. In this Act, unless the context otherwise requires,— 

(1) “agricultural income” means— 

(a) any rent or revenue derived from land which is 
used for agricultural purposes and is either assessed to land 
revenue in India or is subject to a local rate assessed and col¬ 
lected as such by officers of the Government; 

(b) any income derived from such land by— 

(i) agriculture; or 

(ii) the performance by a cultivator or rec^ ver of 
rent-in-kind of any process ordinarily employed by a 

♦The President has, in pursuance o£ clauses (1) and (3) of article 117 
and article 274 of the Constitution of India, recommended to Lok Sabha 
the Introduction and consideration of the Bill 
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cultivate. m nmeiym oi i^ni-m-kma lo lender me piu-* 

duce J’alj&Si* 0 I a i jfcSr.rv’int ] U v “faiipk 111 L||i Ltc libit, if UJ iOOi JSrJ If ], 

or 


(m) the sale by a cuiuvatux ^nwvu ui iciu-w’ 
kind oi the piuduct laiseu or xeceij^^J nun m respeci"^ 
0± whim no process has oeen pp^i^xp^qt uw^- than a pro-1 
cess oi the nature descubed in pafagiapm {,n) oi tins* 
clause, J ( I 

(c) any income derived "IFom any dUiiOing owned ahdj 
occupied by the leceivei qi the lent or revenue oi any sucn* 
land, or occupied' 1 oy lire cultivator o¥ tiie ribfiivd^ 6i' ^iit-iif-^ 
kind, oi any iana with respect to whicn, or the produce olj 
which, eny process mentioned m paxag'hijbhS (uj and tiuj oij 
sub-clause tpj.is carried am 


Provided that the building is on or in the immediate 
vicinity oi the land, and is a bundir}# winch the teceiver oil 
the rent or revenue or, th,e cultivator, oi the receiver oi rent-] 
m-kind, by reason oi his connection with the lahd, re-] 
quires as a dwelling house, or as a store-house, or other out-] 
building; i io - 


(2) “annual value’, m relation to any property, means its 

annual value as deieimmed undei section 2d; | 

(3) “Appellate Assistant Commission^’ 1 ' h&fthh a person 
appomted to be an Appellate < jf^i 3 tahb<ttoimhijasioner' oi Income- 
tax Under sdb-section (I) o£ section 117; 

(4) “Appellate Tribunal” me a n s the Appellate Tribunal con¬ 
stituted under section 252; 


(5) “approved gratuity iund” means a gratuity fund which 

has been and continues to b€ J hpJirdVdd by the Gom/aieatdhet in 
accordance with the rules contained in Part C of th& Fourth Sehc- 
dule; ^ 

( 6 ) “approved superannuation iund" means a superannuatwh 
fund or any part_o£ ft superannuation f.una wrncn uu i/wen and 
contmues to be approved by the Commissioner in accordance with 

the rules contained in Part P of the Fourth Schedule; 

t iTi 35 

(7) “assessee” means a person by whom income-tax or super¬ 
tax or any other sum of money is payable under tins Act, and 
includes— 

(a) eVCry* jder&dh' ih'f^spCct ' bi tvh'oni any proceeding 
under this Act has been taken ior the assessment of- ins income 40 
or of the lhCdrfte Of 1 ahy 'other-person m rtespect of which he 
is assessable, or of the loss sustained by HiW of by sUeh other 
person, or of the amount oi refund due to or to such other 
person; 



4 of 1924. 
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(b) every person who is deemed to be an assessee under 
any provision ol this Act; 

(c) every person who is deemed to be en assessee in 
default under any provision of this Act; 

5 (8) “assessment” includes re-assessment; 

( 9 ) “assessment year” means the period of twelve months 
commencing on the 1 st day of April every year; 

(10) “average rate of income-tax” means the rate arrived at 
by dividing the amount of income-tax calculated on the total 

10 income, by such total income; 

(11) “average rate of super-tax” means the rate arrived at 
by dividing the amount of super-tax calculated on the total 
income, by such total income; 

( 12 ) “Board” means the Central Board of Revenue constitut- 
15 ed under the Central Board of Revenue Act, 1924 ; 

( 13 ) “business” includes any trade, commerce or manufac¬ 
ture or any adventure or concern in the nature of trade, com¬ 
merce or manufacture; 

(14) “capital asset” means property of any kind held by an 
20 assessee, whether or not connected with his business or profession, 

but does not include— 

(1) any stock-in-trade, consumable stores or raw mate¬ 
rials held for the purposes of his business or profession; 

(il) personal effects, that is to say, moveable property 
25 (including wearing apparel, jewellery and furniture) held for 

personal use by the assessee or any member of his family 
dependent on him; 

(iii) agricultural land in India; 

( 15 ) “charitable purpose” includes relief of the poor, educa- 
30 tion, medical relief and the advancement of any other object of 

general public utility; 

(16) “Commissioner” means a person appointed to be a Com¬ 
missioner of Income-tax under sub-section (1) of section 117; 

(17) “company” means— 

25 (i) any Indian company, or 

(ii) any association, whether incorporated or not and 
whether Indian or non-Indian, which is or was assessable or 
was assessed under the Indian Income-tax Act, 1922 , as a 
company for the assessment year commencing on the 1st day 
40 of April, 1947 , or which is declared by general or special order 

of the Board to be a company for the purposes of this Act; 
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( 18 ) “company in which the public are substantially interest¬ 
ed”—A company is said to be a company in which the public are 
substantially interested— 

(а) if it is a company owned by the Government or in 
which not less than forty per cent, of the shares are held by 
the Government; or 

( б ) if it is a public company as defined in the Companies 
Act, 1956, and 

(i) its shapes (not being shares entitled to a fixed 
rate of dividend whether with or without a further right I0 
to participate in profits) carrying not less than fifty per 
cent, of the voting power have been allotted uncondition¬ 
ally to, or acquired unconditionally by, and were through¬ 
out the relevant previous year beneficially held by, the 
Government or a corporation established by a Central, *5 
State or Provincial Act or the public (not including a 
company to which the provisions of section 104 apply); 

(ii) the said shares were at any time during the 
relevant previous year the subject of dealing in any 
recognised stock exchange in India or were freely trans- 20 
ferable by the holder to other members of the public; and 

(Hi) the affairs of the company, or the shares carry¬ 
ing more than fifty per cent, of its total voting power 
were at no time during the relevant previous year con¬ 
trolled or held by five or less persons. 25 

Explanation 1 .—In computing the number of five or less 
persons aforesaid,— 

(1) the Government or any corporation established 
by a Central, State or Provincial Act or company to which 
the provisions of section 104 do not apply, shall not be , 0 
taken into account, and 

(ii) persons who are relatives of one another, and 
persons who are nominees of any other person together 
with that other person, shall be treated as a single person, 

Explanation 2 .—In its application to any such company 
as is referred to in sub-clause ( 2 ) of clause (iii) of section 3 
109, sub-clause (b) shall have effect as if for the words “not 
less than fifty per cent.” and “more than fifty per cent.” the 
words “not less than forty per cent.” and "more than sixty per 
cent-” had been substituted; 40 
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Sec. 2] THE GAZETTE OF INDIA' EXTRAORDINARY 


247 


3 Of 1912. 


5 


r of 195A 


10 


15 


20 


25 


30 


35 


40 


(19) “co-operative society" means a co-operative society re¬ 
gistered under the Co-operative Societies Act, 1912, or under any 
other law for the time being in force In any State for the registra¬ 
tion of co-operative societies; 

(20) "director”, “manager” and “managing agent”, in relation 
to a company, have the meanings respectively assigned to them in 
the Companies Act, 1956; 

(21) “Director of Inspection" means a person appointed to be 
a Director of Inspection under sub-section (I) of section 117, 
and Includes a person appointed to be an Additional Director of 
Inspection, a Deputy Director of Inspection or an Assistant Direc¬ 
tor of Inspection; 

(22) “dividend” includes— 

(a) any distribution by a company of aocumulatea 
profits, whether capitalised or not, if such distribution entails 
the release by the company to its share-holders of all or any 
part of the assets of the company; 

(b) any distribution to its shareholders by a company of 
debentures, debenture-stock, or deposit certificates in any 
form, whether with or without interest, and any distribution 
to its preference shareholders of preference shares by way of 
bonus, to the extent to which the company possesses accumu¬ 
lated profits, whether capitalised or not; 

(c) any distribution made to the shareholders of a com¬ 
pany on its liquidation, to the extent to which tho distribu¬ 
tion is attributable to the accumulated profits of the company 
immediately before its liquidation, whether capitalised or not; 

(d) any distribution to its shareholders by a company on 
the reduction of its capital, to the extent to which the com¬ 
pany possesses accumulated profits which arose after the end 
of the previous year ending next before the 1st day of April. 
4933, whether such accumulated profits have been capitalised 
ir not; 

(e) any payment by a company, not bein? a company in 
vhich the public are substantially interested, of any sum 
'whether as representing a part of the assets of the company 
>r otherwise) bv way of advance or loan to a shareholder or 
iny payment by any such company on behalf, or for the 
ndividual benefit, of a shareholder, to the extent to which 
he company in either case possesses accumulated profits; 

but ’dividend” does not include— 

(i) a distribution made in accordance with sub-clause 
c) or sub-clause (d) in respect of any share issued for full 
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cash consideration, where the holder of the share is not entitl¬ 
ed in the event of liquidation to participate in the surplus 

assets' 

(li) any advance or loan made to a shareholder by a 
company in the ordinary course of its business, where the ^ 
lending of money is a substantial part of the business of the 
company; 

(Hi) any dividend paid by a company which is set oil 
by the company against the whole or any part of any sum 
previously paid by it and treated as a dividend within the 10 
meaning of sub-clause (e), to the extent to which it is so set 
off. 

Explanation 1 —The expression “accumulated profits", wher¬ 
ever it occurs in this clause, shall not include capital gains arising 
before the 1st day of April, 1946, or after the 31st day of March, 
1948, and before the 1st day of April, 1956, 

Explanation 2. —The expression “accumulated profits” in sub¬ 
clauses (a), (b), (d) and (e), shall include all profits of the 
company up to the date of distribution or payment referred to In 
those sub-clauses, and in sub-clause (c) shall include all profits 20 
of the company up to the date of liquidation; 

(23) “firm”, “partner" and “partnership” have the meanings 

respectively assigned to them in the Indian Partnership Act, 
1932; but the expression “partner” shall also include any person 
who being a minor, has been admitted to the benefits of partner- 25 
ship; I 

(24) “income” includes— 

(i) profits and gains; 

(ii) dividend; 

(iii) the value of any perquisite or profit in lieu of salary 30 
taxable under clauses (2) and (3) of section 17; 

(iv) the value of any benefit or perquisite, whether con¬ 
vertible into money or not, obtained from a company either 
by a director or by a person who has a substantial in¬ 
terest in the company, or by a relative of the director or such 35 
person, and any sum paid by any such company in respect of 
any obligation which, but for such payment, would have been 
payable by the director or other person aforesaid; 

(v) any sum chargeable to income-tax under clauses (ii) 
pud (til) of section 28 or section 41 oj* section 59; 
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( vi) any capital gains chargeable under section 45; 

(vli) the profits and gains of any business of insurance 
carried on by a mutual insurance company or by a co-opera¬ 
tive society, computed in accordance with section 44 or any 
5 surplus taken to be such profits and gains by virtue of provi¬ 

sions contained in the First Schedule; 

(25) “Income-tax Officer” means a person appointed to be 
an Income-tax Officer under sub-section (2) of section 117; 

(26) “Indian company” means a company formed and regis- 
1 of 1956 . io tered under the Companies Act, 1956, and includes— 

(i) a company formed and registered under any law 
relating to companies formerly in force In any part of India 
(other than the State of Jammu and Kashmir); 

(ii) in the case of the State of Jammu and Kashmir, a 

15 company formed and registered under any law for the time 

being in force in that State: 

Provided that the registered office of the company in all 
cases is in India; 

(27) “Inspecting Assistant Commissioner” means a person 
20 appointed to be an Inspecting Assistant Commissioner of 

Income-tax under sub-section (2) of section 117; 

(28) “Inspector of Income-tax” means a person appointed to 

be an Inspector of Income-tax under sub-section (2) of section 117; 

(29) “legal representative” has the meaning assigned ti it in 

of 1908 . 25 clause (11) of section 2 of the Code of Civil Procedure, 1908; 

(30) “non-resident” means a person who is not a “resident”; 

(31) “person" includes— 

(i) an individual, 

(ii) a Hindu undivided family, 

(iii) a company, 

(in) a firm, 

(u) an association of persons or a body of individuals, 
whether incorporated or not, 

(in) a local authority, and 

35 (vii) every artificial juridical person, not falling within 

any of the preceding sub-clauses; 
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(32) “person who has a substantial interest in the company”, 
in relation to a company, means a person who is the beneficial 
owner of shares, not being shares entitled to a fixed rate of 
dividend whether with or without a right to participate in profits, 
carrying not less than twenty per cent, of the voting power; 5 

(33) “prescribed” means prescribed by rules made under 
this Act; 

(34) “previous year” means the previous year as defined in 
section 3; 

(35) “principal officer”, used with reference to a local au- 10 
thority or a company or any other public body or any associa¬ 
tion of persons or any body of individuals, means— 

(a) the secretary, treasurer, manager or agent of the 

authority, company, association or body, or 

(b) any person connected with the management or ad- 15 

ministration of the local authority, company, association or 

body upon whom the Income-tax Officer has served a notice 

of his intention of treating him as the principal officer there- 

I 

"profession” includes vocation; 20 

"public servant” has the same meaning as in section 21 
of the Indian Penal Code; 45 ot 1 * 60 . 

(38) “recognised provident fund” means a provident fund 
which has been and continues to be recognised by the Commis¬ 
sioner in accordance with the rules contained in Part A of the a< » 

Fourth Schedule, and includes a provident fund established un¬ 
der a scheme formed under the Employees Provident Fund Act, 

1952 ; 19 of 1952. 

(39) “registered firm” means s firm registered under the pro¬ 
visions of clause (a) of sub-section (1) of section 185 or under 30 
that provision read with sub-section (7) of section 184; 

(40) “regular assessment” means the assessment made under 
section 143 or section 144; 

(41) “relative”, in relation to an individual, means the hus¬ 
band, wife, brother or sister or any lineal ascendant or descen- 35 
dant of that individual; 

(42) “resident" means a person who Is resident In India with¬ 
in the meaning of section 6 ; 


of; 

(36) 

(37) 
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(43) “tax” means income-tax and super-tax chargeable 
under the provisions of this Act; 

(44) “Tax Recovery Officer” means— 

(i) a Collector; 

(li) an additional Collector or any other officer authori¬ 
sed to exercise the powers of a Collector under any law re¬ 
lating to land revenue for the time being in force in a State; 

or 

(iii) any officer of the Central or a State Government 
who may be authorised by the Central Government, by noti¬ 
fication in the Official Gazette, to exercise the powers of a 
Tax Recovery Officer; 

(45) "total income” means the total amount of income re¬ 
ferred to in section 5, computed in the manner laid down in this 
Act; 

(46) “total world income” includes all income wherever 
accruing or arising, except incomes which are not included in the 
total income under any of the provisions of Chapter III and 
except any capital gains which are not includible in the total 
income of an assessee; 

(47) “transfer”, in relation to a capital asset, includes the 
sale, exchange or relinquishment of the asset or the extinguish¬ 
ment of any rights therein or the compulsory acquisition thereof 
under any law; 

(48) “unregistered firm” means a firm which is not a regis¬ 
tered firm. 

3. (1) For the purposes of this Act, “previous year" means— “Prevlou* 

ye«r”dc£inc<J. 

(a) the financial year immediately preceding the assessment 
year; or 

(b) if the accounts of the assessee have been made up to a 
date within the said financial year, then, at the option of the 
assessee, the twelve months ending on such date; or 
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(c) in the case of any person or business or class of person 
or business not falling within clause (a) or clause (b), such 
period as may be determined by the Board or by any authority 
authorised by the Board in this behalf; or 

(d) in the case of a business or profession newly set up in the 5 
said financial year, the period beginning with the date of the 
setting up of the business or profession and— 

(i) ending with the said financial year, or 

(ii) if the accounts of the assessee have been made up to 

a date within the said financial year, then, at the option of 10 
the assessee, ending on that date, or 

(iii) ending with the period, if any, determined under 
clause (c), 

as the case may be; or 

(e) m the case of a business or profession newly set up in the 15 
twelve months immediately preceding the said financial year— 

(1) if the accounts of the assessee have been made up to 
a date within the said financial year and the period from the 
date of the setting up of the business or profession to such 
date does not exceed twelve months, then, at the option of 20 
the assessee, such period, or 

(ii) if any period has been determined under clause (c), 
then the period beginning with the date of the setting up 
of the business or profession and ending with that period, 
as the case may be; or 25 

(f) where the assessee is a partner in a firm and the firm has 
been assessed as such, then, in respect of the assessee’s share of 
the income of the firm, the period determined as the previous 
year for the assessment of the income of the firm; or 

(g) in respect of profits and gains from life insurance bus!- 30 
ness, the year immediately preceding the assessment year for 
which annual accounts are required to be prepared under the 
Insurance Act, 1938, or under that Act read with section 43 of 
the Life Insurance Corporation Act, 1950; 

(2) Where an assessee has newly set up a business or profession 35 
in the said financial year and his accounts are made up to a date In 
the assessment year in respect of a period not exceeding twelve 
months from the date of such setting up, then, notwithstanding any¬ 
thing contained in sub-clause (iii) of clause (d) of sub-section (I), 
the assessee shall, in respect of that business or profession, at his 40 
option, be deemed to have no previous year for the said assessment 
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year under that clause and such option shall, In relation to the im¬ 
mediately succeeding assessment year, have effect as an option exer¬ 
cised und:r sub-clause (i) of clause (e) of sub-section (J). 

(3) Subject to the other provisions of this section, an assesses 
5 may have different previous years in respect of separate sources 

of his income. 

(4) Where in respect of a particular source of Income or in res¬ 
pect of a business or profession newly set up, an assessee has once 
exercised the option under clause (b) or sub-clause (ii) of clause 

10 (d) or sub-clause ( i ) of clause (e) of sub-section (1) or has once 
been assessed, then, he shall not, in respect of that source, or, as the 
case may be, business or profession, be entitled to vary the meaning 
of the expression “previous year" as then applicable to him, except 
with the consent of the Income-tax Officer and upon such conditions 
15 as the Income-tax Officer may think fit to impose. 

CHAPTER II 
Basis of charge 

4. (/) Where any Central Act enacts that income-tax shall be 
charged for any assessment year at any rate or rates, income-tax at [momlui 
20 that rate or those rates shall be charged for that year in accordance 
with, and subject to the provisions of, this Act in respect of the total 
income of the previous year or previous years, as the case may be, oi' 
every person: 

Provided that where by virtue of any provision of this Act income- 
25 tax is to be charged in respect of the income of a period other than 
the previous year, income-tax shall be charged accordingly. 

(2) In respect of income chargeable under sub-section (I), income- 
tax shall be deducted at the source or paid in advance, where it is so 
deductible or payable under any provision of this Act. 

30 5. (7) Subject to the provisions of this Act, the total income of 

any previous year of a person who is a resident includes all income 
from whatever source derived which— 

(a) is received or is deemed to be received in India in such 

year by or on behalf of such person; or 

35 (b) accrues or arises or is deemed to accrue or arise to him 

in India during such year; or 

(c) accrues or arises to him outside India during such year. 
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( 2 ) Subject to the provisions of this Act, the total income of any 
previous year of a person who is a non-resident includes all income 
from whatever source derived which— 

(a) is received or is deemed to be received in India in such 

year by or on behalf of such person; or 5 

( b ) accrues or arises or is deemed to accrue or arise to him 
in India during such year. 

Explanation .—Income accruing or arising outside India shall not 
be deemed to be received in India within the meaning of this section 
by reason only of the fact that it is taken into account in a balance I0 
sheet prepared in India. 


Rwjdence in 6. For the purposes of this Act— 

(I) an individual is said to be resident in India in any previ¬ 
ous year, if he— 

(a) is in India in that year for a period or periods 15 
amounting in all to one hundred and eighty-two days or 
more; or 

(b) maintains or causes to be maintained for him a 
dwelling place in India for a period or periods amounting in 
all to one hundred and eighty-two days or more in that year 20 
and has been in India for any time in that year; or 

(c) having within the four years preceding that year 
been in India for a period or periods amounting in all to 
three hundred and sixty-five days or more, is in India for a 
period or periods amounting in all to thirty days or more 2 j 
in that year. 


( 2 ) A Hindu undivided family, firm or other association of 
persons is said to be resident in India in any previous year in 
every case except where during that year the control and 
management of its affairs is situated wholly outside India. 

( 3 ) A company is said to be resident in India in any previ¬ 
ous year, if— 

(i) it is an Indian company; or 

(ii) during that year, the control and management of Its 
affairs is situated wholly in India. 

( 4 ) Every other person is said to be resident in India In any 
previous year in every case, except where during that year the 
control and management of his affairs is situated wholly outside 
Jndia. 
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(5) ]i a person is resident in India in a previous year rele¬ 
vant to an assessment year in respect of any source of income, 
he shall be deemed to be resident in India in the previous year 
relevant to the assessment year in respect of each of his other 
5 sources of income. 

7. The following incomes shall be deemed to be received in the 
previous year:— 

(i) the annual accretion in the previous year to the balance 
at the credit of an employee participating in a recognised provi- 

io dent fund, to the extent provided in Rule 8 of Part A of the 
Fourth Schedule, 

(ii) the transferred balance in a recognised provident fund, 
to the extent provided in sub-rule (4) of Rule 11 of Part A of the 
Fourth Schedule. 

15 8 . For the purposes of inclusion in the total income of an assessee, 

any dividend declared by a company or distributed or paid by it 
within the meaning of sub-clause (a) or sub-clause (b) or sub¬ 
clause (c) or sub-clause (d) or sub-clause (e) of clause (22) of sec¬ 
tion 2 shall be deemed to be the income of the previous year in which 
20 it is so declared, distributed or paid, as the case may be. 

9. ( 1 ) The following incomes shall be deemed to accrue or arise 
in India— 

(i) all income accruing or arising, whether directly or in¬ 
directly, through or from any business connection in India, or 

25 through or from any property in India, or through or from any 
asset or source of income in India, or through or from any money 
lent at interest and brought into India in cash or in kind or 
through the transfer of a capital asset situate in India; 

Explanation .—In the case of a business of which all the 
30 operations are not carried out in India, the income of the busi¬ 
ness deemed under this clause to accrue or arise in India shall 
be only such part of the income as is reasonably attributable to 
the operations carried out in India. 

(ii) income which falls under the head "Salaries”, if it is 
35 earned in India; 

(iii) income chargeable under the head “Salaries” payable in 
India by the Government to a citizen of India but which is paid 
outside India for rendering service outside India; 

(in) a dividend paid by an Indian company outside India, 


Incomo 
deemed to 
be received. 


Dividend 

income. 


Income 
deemed to 
accrue or 
ari*ein 
India. 


40 ( 2 ) Notwithstanding anything contained in sub-section (1), any 

pension payable outside India to a person residing permanently out¬ 
side India shall not be deemed to accrue or arise in India, if the 
pension is payable to a person referred to In article 314 of the Con¬ 
stitution or to a person who, having been appointed before the 15th 
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day of August, 1947, to be a Judge of the Federal Court or of a High 
Court within the meaning of the Government of India Act, 1935, 
continues to serve on or after the commencement of the Constitution 
as a Judge in India. 5 

CHAPTER HI 

Incomes which do not form part of total income 
10 . In computing the total income oi a previous year of any per¬ 
son, any income falling within any of the following clauses shall 
not be included therein— 

( 1 ) agricultural income; 10 

(2) any sum received by an individual as a member of a 

Hindu undivided family, where such sum has been paid out of 
the income of the family, or, in the case of any impartible estate, 
where such sum has been paid out of the income of the estate 
belonging to the family; *5 

(3) any receipts which are of a casual and non-recurring 
nature, unless they are— 

(i) capital gains, chargeable under the provisions of 
section 45; or 

(ii) receipts arising from business or the exercise of a 20 
profession or occupation; or 

(iii) receipts by way of addition to the remuneration of 
an employee; 

(4) in the case of a non-resident, any income from interest 
on, or from premium on the redemption of, any bonds issued by 2 5 
the Central Government under a loan agreement between the 
Central Government and the International Bank for Reconstruc¬ 
tion and Development or under a loan agreement between the 
Central Government and the Development Loan Fund of the 
United States of America or by any industrial undertaking or fln- 3° 
anclal corporation in India under a loan agreement with the said 
Bank or Fund, as the case may be, which is guaranteed by the 
Central Government; 

(5) subject to such conditions as the Central Government 
may prescribe, the value of any travel concession or assistance 35 
received by or due to any person, being a citizen of India, from 
his employer for himself, his wife and children, in connection 
with his proceeding on leave to his home-town or village in 
India; 

(6) In the case of an individual who is not a citizen of 40 
India,— 

(i) subject to such conditions as the Central Govern¬ 
ment may prescribe, passage moneys or the value of any 
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free or concessional passage received by or due to such 
individual from his employer for himself, his wife and 
children, in connection with his proceeding on home leave 
out of India; 

5 (ii) the remuneration received by him as ambassador, 

high commissioner, envoy, minister, charge d‘ affaires, 
commissioner, counsellor or the secretary, adviser or attache 
of an embassy, high commission, legation or commission of 
a foreign State, for service in such capacity; 

10 (Hi) the remuneration received by him as a consul de 

carrier e, whether called a consul-general, consul, vice- 
consul, consular agent, pro-consul or by any other name, 
of a foreign State for service in such capacity; 

(in) the remuneration received by him as a trade com- 
15 missioner or other official representative in India of the 

Government of a foreign State (not holding office as such in 
an honorary capacity), if the remuneration of the corres¬ 
ponding officials, if any, of the Government resident for 
similar purposes in the country concerned enjoys a similar 
20 exemption in that country; 

(v) the remuneration received by him as a member of 
the staff of any of the officials referred to in clause (ii), 
clause (iii) or clause (iu), If the member— 

(a) Is a subject of the country represented; 

25 (b) is not engaged in any business or profession or 

employment in India otherwise than as a member of 
such staff; and further, where the individual is a mem¬ 
ber of the staff of any official referred to in clause (iv), 
if the country represented has made corresponding pro- 
3 c visions for similar exemptions in the case of members 

of the staff of the corresponding officials of the Govern¬ 
ment; 

(vi) the remuneration received by him as an employee 
of a foreign enterprise for services rendered by him during 
35 his stay in India, provided the following conditions are 

fulfilled— 

(a) the foreign enterprise is not engaged in any 
trade or business in India; 

(b) his stay in India does not exceed in the aggre- 

40 gate a period of ninety days in such previous year; and 

(c) such remuneration is not liable to be deducted 
from the income of the employer chargeable under this 
Act; 
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(vn) the remuneration received by him chargeable under 
the head “Salaries” for services rendered as a technician in 
the employment of the Government or of a local authority 
or of any corporation set up under any special law or in 
any business carried on in India, if he was not resident In 5 
any of the four financial years immediately preceding the 
financial year in which he arrived in India to the extent 
mentioned below— 

(a) where his contract of service was approved by 

the Central Government before the commencement of io 
his service, such remuneration due to or received by 
him during the thirty-six months commencing from the 
date of his arrival in India; and where any such person 
continues to remain in employment in India after the 
expiry of the thirty-six months aforesaid and the tax on 15 
his income chargeable under the head “Salaries” is paid 
by the employer to the Central Government, the tax ao 
paid by the employer for a period not exceeding twenty- 
four months following the expiry of the thirty-six 
months aforesaid; 30 

(b) in other cases, such remuneration due to or re¬ 
ceived by him for the period of three hundred and sixty- 
five days in all commencing from the date of his arrival. 

Explanation. —“Technician” means a person having spe¬ 
cialised knowledge and experience in constructional or 25 
manufacturing operations, or in mining or in the generation 
or distribution of electricity or any other form of power, who 
is employed in India in a capacity in which such specalised 
knowledge and experience are actually utilised; 

( viii) any income chargeable under the head “Salaries” 3° 
received by or due to any such individual being a non-resi¬ 
dent, as remuneration for services rendered in connection 
with his employment on a foreign ship where his total stay 
in India does not exceed in the aggregate a period of ninety 
days In the previous year; 35 

(7) any allowances or perquisites paid or allowed as such 
outside India by the Government to a citizen of India for render¬ 
ing service outside India; 

(8) in the case of an individual who is assigned to duties in 
India in connection with any co-operative technical assistance pro- 40 
grammes and projects in accordance with an agreement entered 
into by the Central Government and the Government of a foreign 
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State (the terms whereof provide for the exemption given by 
this clause) — 

(a) the remuneration received by him directly or 
indirectly from the Government of that foreign State for such 

5 duties, and 

(b) any other income of such individual which accrues 
or arises outside India, and is not deemed to accrue or arise 
in India, in respect of which such individual is required to 
pay any income or social security tax to the Government of 

10 that foreign State; 

(9) th" income of nny member of the family of any such 
individual as is referred to in clause ( 8 ) accompanying him to 
India, which accrues or arises outside India, and is not deemed to 
accrue or arise in India, in respect of which such member is 

*5 required to pay any income or social security tax to the Govern¬ 
ment of that foreign State; 

(10) nny death-cum-retir^ment gratuity received under the 
revised Pension Pules of th" Central Government or under anv 
similar scheme of a State Government, a local authority or a 

20 corporation established by a Central, State or Provincial Act or 
any payment of retiring gratuity received after the first 
day of June, 1953 under the New Pension Code applicable to the 
members of the Defence Services; 

( 11 ) any payment from a provident fund to which the Pro- 

25 vldent Funds Act, 1925 applies; 

(12) the accumulated balance due end becoming payable 1 o 
an employee participating in a recognised provident fund, to the 
extent provided in Rule 8 of Part A of the Fourth Schedule; 

(13) any payment from an approved sup-Tannuation fund 

3° made on the death of a beneficiary or in lieu of or in commutation 

of on annuity, or by way of refund of contributions on the death 
of a beneficiary; 

(14) any special allowance or benefit, not being in the nature 
of an entertainment allowance or other perquisite within the 

35 meaning of clause (2) of section 17 specifically granted to n-r et 
expenses wholly, necessarily and exclusively incurred In the per¬ 
formance of the duties of an office or employment of profit, to the 
extent to which such expenses ore actually incurred for that 
purpose; 

4 ° (75) (i) monthly payment on the 15 Year Annuity Certi¬ 

ficates issued hv or under fh° authority of the Central Govern¬ 
ment or such other annuity certificates issued by or under f hy 
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authority of that Government as that Government may, by noti¬ 
fication in the Official Gazette, specify in this behalf, to the 
extent to which the amounts of the certificates do not exceed in 
each cose the maximum amount which is permitted to be invested 
therein; ^ 

(ii) interest on Treasury Savings Deposit Certificates, Post 
Office Cash Certificates, Post Office National Savings Certificates, 
National Plan Certificates, Twelve Year National Plan Savings 
Certificates and such other certificates issued by the Central Gov¬ 
ernment as that Government may, by notification In the Official 10 
Gazette, specify in this behalf, and interest on deposits in Post 
Office Savings Banks, to the extent to which the amounts of such 
certificates or deposits do not exceed in each case th“ maximum 
amount which is permitted to be invested or deposited therein; 

(m) interest on securities held by the Issue Department of *5 
the Central Bank of Ceylon constituted under the Ceylon Mone¬ 
tary Law Act, 1949; 

(iv) interest payable— 

(a) by Government or a local authority on moneys bor¬ 
rowed by it from sources outside India; 20 

(b) by an industrial undertaking in India on moneys 

borrowed by it under a loan agreement entered into with any 
such financial institution in a foreign country as may be 
approved In this behalf by the Central Government by general 
or special order; 25 

(c) by an industrial undertaking in India on any moneys 
borrowed or debt incurred by it in a foreign country in res¬ 
pect of the purchase outside India of capital plant and 
machinery, in any case where the loan or debt Is approved bv 
th° Central Government, having regard to its terms generally 30 
and in particular to the terms of its repayment; 

(16) scholarships, granted to meet the cost of education; 

(17) any daily allowance received by any person by reason 
of his membership of Parliament or of any State L"gislature or 

of any Committee thereof; 35 

(18) any payment made, whether in cash or in kind, by the 
Central Government or any State Government in pursuance of 
gallantry awards instituted or approved by the Central Govern¬ 
ment; 

(19) any amount received bv the Ruler of an Indian State 4° 
ps privy purse under article 291 of the Constitution; 
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(20) the income of a local authority which is chargeable 
under the head “Interest on Securities”, “Income from house pro¬ 
perty”, “Capital gains” or “Income from other sources” or from a 
trade or business carried on by it which accrues or arises from 

5 the supply of a commodity or service within its own jurisdictional 
area; 

(21) any income of a scientific research association for the 
time being approved for the purpose of clause (il) of sub-section 
(1) of section 35 which is applied solely to the purposes of that 

10 association; 

(22) any Income of a University or other educational institu¬ 
tion, existing solely for educational purposes and not for purposes 
of profit; 

(22) any income of an association or institution established 

J5 in India having as its object the control, supervision, regulation 
or encouragement in India of the games of cricket, hockey, foot¬ 
ball, tennis or such other games or sports as the Central Gov¬ 
ernment may specify in this behalf from time to time by noti¬ 
fication in the Official Gazette; 

^ Provided that— 

(i) the association or institution applies its income, or 
accumulates it for application, solely to the objects for 
which it is established; 

(ii) no part of the income of the association or institu¬ 
tion is distributed in any manner to its members except as 

2 ' ! grants to any association or Institution affiliated to it; and 

(iii) the association or institution is, for the time being, 
approved for the purpose of this clause by the Central Gov¬ 
ernment by general or special order; 


(24) any income chargeable under the head "Interest on 
securities”, “Income from house property” and “Income from other 
sources” of a registered union within the meaning of the Indian 
Trade Unions Act, 1926, formed primarily for the purpose of 
regulating the relations between workmen end employers or 

5 between workmen and workmen; 

(25) (1) interest on securities which are held by, or are the 
property of, any provident fund to which the Provident Funds 
Act, 1925, applies, and any capital gains of the fund arising from 
the sale, exchange or transfer of such securities; 

0 (ii) any income received by the trustees on behalf of a recog¬ 

nised provident fund; 

(iii) any income received by the trustees on behalf of an 
approved superannuation fund; 

103 a of 1—4 
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(26) any income of a member of a Scheduled Tribe, as 
defined in clause (25) of article 366 of the Constitution, residing 
in any area specified in Part A or Part B of the Table appended 
to paragraph 20 of the Sixth Schedule to the Constitution, or in 
the Union Territories of Manipur and Tripura, provided auch 5 
member is not in the service of Government. 

11 . (1) Subject to the provisions of sections 60 to 63 the follow¬ 
ing income shall not be included in the total income of the previous 
year of the person in receipt of the income— 

(i) (a) income derived from property held under trust wholly I0 
for charitable or religious purposes, to the extent to which such 
income is applied to such purposes in India; and where any such 
income is accumulated for application to such purposes in India, 
to the extent to which the income so accumulated is not in excess 
of twenty-five per cent, of the income from the property; 

(b) income derived from property held under trust in part 
only for such purposes, to the extent to which such income is 
applied to such purposes in India; and where any such income is 
finally set apart for application to such purposes in India, to the 
extent to which the income so set apart is not In excess of. twenty- 2Q 
five per cent, of the income from the property held under trust in 
part: 

Provided that so much of any income referred to in any 
of the preceding sub-clauses as is applied to purposes other than 
charitable or religious purposes as aforesaid or ceases to be 
accumulated or set apart for application thereto shall be deemed 
to be the income of such person of the previous year in which it 
Is so applied or ceases to be so accumulated or set apart. 

(li) income from property held under trust— 

(a) created on or after the 1st day of April, 1952, for 
charitable purpose which tends to promote international wel¬ 
fare in which India is interested, applied to such purposes 
outside India, and 

(b) for charitable or religious purposes, created before 
the 1st day of April, 1952, applied to such purposes outside 35 
India: 

Provided that the Board by general or special order has direct¬ 
ed in either case that it shall not be included in the total income of 
the person In receipt of such income. 

Explanation .—In this section “property” does not Include business, 
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12. (1) Subject to the provisions of sections 60 to 63, any income 
derived from business carried on by or on behalf of a trust for 
charitable or religious purposes and any income derived from 
business carried on by or on behalf of a religious or charitable insti- 

5 tution shall not be included in the total income of the previous year 
of the trustees, or as the case may be, of the institution, if the condi¬ 
tions specified in sub-section (2) are satisfied. 

(2) The provisions of sub-section ( 1 ) shall apply only if the 
following conditions are satisfied— 

10 (a) the income is applied in India wholly for the purposes of 

the trust or institution, as the case may be; and 

(b) the business is carried on in the course of the actual 
carrying out of a primary purpose of the trust or institution. 

(3) Any income of a trust for charitable or religious purposes or 

15 of a religious or charitable institution, derived from voluntary contri¬ 
butions and applicable solely to charitable or religious purposes, shall 
not be included in the total income of the trustees or the institution, 
as the case may be. 

13. Nothing contained in section 11 or section 12 shall operate so 

20 as to exclude from the total income of the previous year of the person 

in receipt thereof— 

(a) the income of any trust or charitable or religious institu¬ 
tion, if under the terms of the trust or the rules governing the 
institution any part of such income enures directly or indirectly 

2 5 for the benefit of any relative of the author of the trust or of the 
founder of the institution; 

(b) that part of the Income from the property held under a 
trust for private religious purposes which does not enure for the 
benefit of the public. 

30 Explanation .—In sections 11. 12 and 13, “trust” includes any other 

legal obligation. 

CHAPTER IV 

Computation' of total income 
Heads of income 

35 14. Save as otherwise provided by this Act, all income shall, f 6 r 

the purposes of charge of Income-tax and computation of total income, 
be classified under the following heads of income: — 

A. —Salaries. 

B. —Interest on securities. 

C. —Income from house property. 

D. —Profits and gains of business or profession. 

E. —Capital gains. 

F. —Income from other sources. 
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A.—Salaries. 

15. The following income shall be chargeable to income-tax under 
the head “Salaries”— 

(a) any salary due from an employer or a former employer 

to an assessee in the previous year, whether paid or not; 5 

(b) any salary peid or allowed to him in the previous year 
by or on behalf of an employer or a former employer though not 
due or before it became due to him; 

(c) any arrears of salary paid or allowed to him in the pre¬ 
vious year by or on behalf of an employer or a former employer, 10 
if not charged to income-tax for any earlier previous year. 

15. The income chargeable under the head “Salaries” shall be com¬ 
puted after making the following deductions, namely: — 

(i) any amount not exceeding five hundred rupees, expended 
by the assessee on the purchase of books and other publications 
necessary for the purpose of his duties; 

(ii) in respect of any allowance in the nature of an enter¬ 

tainment allowance specifically granted to the assessee by his 
employer— | 

(a) in the case of an assessee who is in receipt of a 20 
salary from the Government, a sum equal to one-fifth of his 
salary (exclusive of any allowance, benefit or other 
perquisite) or five thousand rupees, whichever is less; and 

(b) in the case of any other assessee who is In receipt 
of such entertainment allowance and has been continuously 25 
in receipt of such entertainment allowance regularly from 
his present employer from a date before the 1st day of April, 
1955, the amount of such entertainment allowahce regularly 
received by the assessee from his present employer in any 
previous year ending before the 1st day of April, 1955, or a Jo 
sum equal to one-fifth of his salary (exclusive of any 
allowance, benefit or other perquisite) or seven thousand five 
hundred rupees, whichever is the least; 

(iii) any amount paid by the assessee in respect of taxes on 

professions, trades, callings or employments levied under any 35 
State or Provincial Act; ! 

(iv) where the assessee is not in receipt of a conveyance 
allowance, whether as such or as part of his salary, and owm 
a conveyance which is used for the purposes of his employment, 
auch sum as the Income-tax Officer may estimate in respect of 40 
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5 


10 


15 


20 


such use as representing the expenditure incurred by him in its 
maintenance and as representing its normal wear and tear; 


(v) any amount actually expended by the assessee, not being 
an amount expended on the purchase of books or other publica¬ 
tions, or on entertainment or on the maintenance of a conveyan¬ 
ce, which, by the conditions of his service, he is required to spend 
out of his remuneration wholly, necessarily and exclusively in 
the performance of his duties. 


17. For the purposes of sections 15 and 10 and of this section,— 

(I) “salary” includes— 

(i) wages; 

(ii) any annuity or pension; 

(iii) any gratuity; 


“S«l*ry” 
“perquisite” 
and “profits 
in lieu of 
salary” 
defined. 


(iv) any fees, commissions, perquisites or profits in lieu 
of or in addition to any salary or wages; 


(v) any advance by way of loan or otherwise of salary; 


(vi) the annual accretion to the balance at the credit of 
an employee participating in a recognised provident fund, to 
the extent to which it is chargeable to tax under Rule 6 of 
Part A of the Fourth Schedule; and 


(uii) the aggregate of all sums that are comprised in the 
transferred balance, as referred to in sub-rule (2) of Rule 11 
of Part A of the Fourth Schedule of an employee partici¬ 
pating in a recognised provident fund, to the extent to which 
2 5 it Is chargeable to tax under sub-rule (3) thereof; 

( 2 ) “perquisite” includes— 

(i) the value of rent-free accommodation provided to 
the assessee by his employer; 

(ii) the value of any concession in the matter of rent 

30 respecting any accommodation provided to the assessee by 

his employer; 

(iii) the value of any benefit or amenity granted or pro¬ 
vided free of cost or at concessional rate in any of the follow¬ 
ing cases— 

35 (a) by a company to an employee who is a director 

thereof; 

(b) by a company to an employee being a person 
who has a substantial interest in the company; 
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(c) by any employer (including a company) to an 
employee to whom the provisions of paragraphs (a) and 
( b ) of this sub-clause do not apply and whose income 
under the head “Salaries”, exclusive of the value of all 
benefits or amenities not provided for by way of mone- 5 
tary payment, exceeds eighteen thousand rupees; 

( iv ) any sum paid by the employer in respect of any ob¬ 
ligation which, but for such payment, would have been pay¬ 
able by the assessee; and 

(u) any sum payable by the employer, whether directly io 
or .through a fund, other than a recognised provident fund or 
an approved superannuation fund, to effect an assurance on 
the life of the assessee or to effect a contract for an annuity; 

(3) “profits in lieu of salary” includes— 

(i) the amount of any compensation due to or received r 5 
by an assessee from his employer or former employer at or 
in connection with the termination of his employment or the 
modification of the terms and conditions relating thereto; 

(ii) any payment [other than any payment referred to 

in clause (10), clause ( 11 ) or clause ( 12 ) of section 10], due to 20 
or received by an assessee from an employer or a former 
employer or from a provident or other fund (not being an 
approved superannuation fund), to the extent to which it 
does not consist of contributions by the assessee or interest 
on such contributions. 2 5 

B, — Interest on securities 

18. (1) The following amounts due to an assessee in the previous 
year shall be chargeable to income-tax under the head “Interest on 
securities”,— 

(i) interest on any security of the Central or State Govern- 3° 
ment; 

(il) interest on debentures or other securities for money 
issued by or on behalf of a local authority or a company or a cor¬ 
poration established by a Central, State or Provincial Act. 

(2) Nothing contained In sub-section (1) shall be construed as 35 
precluding an assessee from being charged to income-tax in respect of 
any interest on securities received by him in a previous year if such 
interest had not been charged to income-tax for any earlier previous 

year. 
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19- Subject to the provisions of section 21, the income chargeable Deductions 
under the head “Interest on securities” shall be computed after cities 
making the following deductions— 

(i) any reasonable sum expended by the assessee for the 
5 purpose of realising such interest; 

( ii) any interest payable on moneys borrowed for the pur¬ 
pose of investment in the securities by the assessee. 


10 


15 


20 


25 


20 . ( 1 ) In the case of a banking company — Deductions 

from interest 

(i) the sum to be regarded as a sum reasonably expended for on securities 
the purpose referred to in clause (i) of section 19 shall be an a baSting C ° 
amount bearing to the aggregate of its expenses as are admissi- company, 
ble under the provisions of sections 30, 31, 36 and 37 [other than 
clauses (Hi), (vi) and ( vii ) of sub-section (2) of section 36] the 

same proportion as the gross receipts from interest on securities 
(inclusive of tax deducted at source) chargeable to income-tax 
under section 18 bear to the gross receipts of the company from 
all sources which are included in the profit and loss account of 
the company; 

(ii) the amount to be regarded as interest payable on moneys 
borrowed for the purpose referred to in clause (ii) of section 19 
shall be an amount which bears to the amount of interest payable 
on all moneys borrowed by the company the same proportion as 
the gross receipts from interest on securities (inclusive of tax de¬ 
ducted at source) chargeable to income-tax under section 18 bear 
to the gross receipts from all sources which are included in the 
profit and loss account of the company. 


(2) The expenses deducted under clauses (i) and (ii) of sub¬ 
section (1) shall not again form part of the deductions admissible 
under sections 30 to 37 for the purposes of computing the income of 
30 the company under the head “Profits and gains of business or pro¬ 
fession”. | 

Explanation .—For the purposes of this section, “moneys borrowed” 
includes moneys received by way of deposits. 


21. Notwithstanding anything contained in sections 19 and 20 , any Amounts not 
35 Interest chargeable under this Act which is payable outside India 

(not being interest on a loan issued for public subscription before the 0 n securities. 
1 st day of April, 1933) on which tax has not been paid or deducted 
under Chapter XVII-B, and in respect of which there is no person 
in India who may be treated as an agent under section 163 shall not 
40 be deducted in computing the income chargeable under the head 
"Interest on securities”. 
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C .—Income from house property 

22. The annual value of property consisting of any buildings or 
lands appurtenant thereto of which the assessee is the owner, other 
than such portions of such property as he may occupy for the pur¬ 
poses of any business or profession carried on by him the profits of 5 
which are chargeable to income-tax, shall be chargeable to income- 
tax under the head “Income from house property”. 

23. (1) For the purposes of section 22, the annual value of any 

property shall be deemed to be the sum for which the property 
might reasonably be expected to let from year to year: IO 

Provided that where the property is in the occupation of a tenant 
and the taxes levied by any local authority in respect of the property 
are, under the law authorising such levy, payable wholly by the 
owner, or partly by the owner and partly by the tenant, a deduction 
shall be made equal to the part, if any, of the tenant’s liability borne I 5 
by the owner. 

Explanation .—For the purposes of this sub-section in the 
case of a property the construction of which was completed 
before the 1st day of April, 1950, the total amount of such taxes, 
and in the case of any other property, one-half of the total 20 
amount of such taxes shall be deemed to be the tenant’s liability: 

Provided further that in the case of a building comprising 
one or more residential unit the erection of which is begun and 
completed after the 1st day of April, 1961, the annual value as 
determined under this sub-section shall, for a period of three 2 5 
years from the date of completion of the building, be reduced by 
a sum equal to the aggregate of— 

(i) in respect of any residential unit whose annual value 

does not exceed six hundred rupees, by the amount of such 
annual value; 3° 

(ii) in respect of any residential unit whose annual 
value exceeds six hundred rupees, by an amount of six 
hundred rupees; 

so, however, that the income in respect of any residential unit is 
in no case a loss. 35 

(2) Where the property is in the occupation of the owner for 
the purposes of his own residence, the annual value shall first be 
determined as in sub-section (1) and further be reduced by one- 
half of the amount so determined or one thousand eight hundred 
rupees, whichever is less: 4° 
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Provided that the bum so arrived at shall not exceed ten per cent, 
of the total income of the owner. 

Explanation .—Where any such residential unit as is referred to in 
the second proviso to sub-section (1) is in the occupation of the 
5 owner for the purposes of his own residence, nothing contained in 
that clause shall apply in computing the annual value of that resi¬ 
dential unit. 

(3) Where the property referred to in sub-section (2) consists 
of one residential house only and it cannot actually be occupied by 
10 the owner by reason of the fact that owing to his employment, busi¬ 
ness or profession carried on at any other place, he has to reside at 
that other place in a building not belonging to him, the annual value 
of such house shall— 

(a) if the house was not actually occupied by the owner 
T 5 during the whole of the previous year, be taken to be nil, or 

(b) if the house was actually occupied by the owner for a 
fraction of the previous year, be taken to be that fraction of the 
annual value determined under sub-section (2 ): 

Provided that the following conditions are in either case ful- 
20 filled: — 


(i) the house is not actually let, and 

(it) no other benefit therefrom is derived by the owner. 


24. (1) Income chargeable under the head “Income from house deductions 
property’’ shall, subject to the provisions of sub-section (2), be com- fromlncomo 


25 puted after making the following deductions, namely: — 


from house 
property. 


(i) in respect of repairs,— 


(a) where the property is in the occupation of the owner, 
or where the property is let to a tenant and the owner has 
undertaken to bear the cost of repairs, a sum equal to one- 
30 sixth of the annual value; 


(b) where the property is in the occupation of a tenant 
who has undertaken to bear the cost of repairs,— 

(i) the excess of the annual value over the amount 
of rent payable for a year by the tenant; or 

(ii) a sum equal to one-sixth of the annual value, 
whichever is less: 


(ii) the amount of any premium paid to insure the pro- 
perty against risk of damage or destruction; 

103 G 011—5 
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Amounts not 
deductible 
from income 
from house 
property. 


Property 
owned by 
co-owners. 


(in) where the property is subject to a mortgage or other 
capital charge, the amount of any interest on such mortgage or 
charge; 

(in) where the property is subject to an annual charge, not 
being a capital charge, the amount of such charge; 5 

(v) where the property is subject to a ground rent, the 
amount of such ground rent; 

(vi) where the property has been acquired, constructed, 

repaired, renewed or reconstructed with borrowed capital, the 
amount of any interest payable on such capital; io 

(vii) any sums paid on account of land revenue in respect 
of the property; 

(viii) any sums spent to collect the rent from the property, 
not exceeding six per cent, of the annual value of the property; 

(ix) where the property is let and was vacant during a part 15 
of the year, that part of the annual value which is proportion¬ 
ate to the period during which the property is wholly un¬ 
occupied or, where the property is let out in parts, that portion 

of the annual value appropriate to any vacant part, which is 
proportionate to the period during which such part is wholly nn- 20 
occupied; and 

( x) subject to such rules as may be made in this behalf, 
the amount In respect of rent from property let to a tenant 
which the assessee cannot realise. 

(2) The total amount deductible under sub-section (1) in res- 25 
pect of property of the nature referred to in sub-section (.3) of sec¬ 
tion 23 shall not exceed the annual value of the property as deter¬ 
mined under section 23, 

25. Notwithstanding anything contained In section 24, any annual 
charge or interest chargeable under this Act which is payable out- 3° 
side India (not being interest on a loan issued for public subscrip¬ 
tion before the 1 st day of April, 1938), on which tax has not been 
paid or deducted under Chapter XVII-B and in respect of which 
there is no person in India who may be treated as an agent under 
section 163 shall not be deducted in computing the income chargeable 35 
under the head “Income from house property". 

26. Where property consisting of buildings or buildings and lands 
appurtenant thereto is owned by two or m jre persons and their 
respective shares are definite and ascertainable, such persons shall 
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not in respect of such property be assessed as an association of per¬ 
sons, but the share of each such person in the income from the pro¬ 
perty as computed in accordance with sections 22 to 25 shall be in¬ 
cluded in his total income. 


5 


10 


27. For the purposes of sections 22 to 26— '‘Owner 

of house 

(i) an individual who transfers any house property to his ’ 

or her spouse or minor child otherwise than for adequate consi- charge", 
deration shall be deemed to be the owner of the house property ctc ' :> nc 
so transferred; 


(li) the holder of an impartible estate shall be deemed to 
be the individual owner of all the properties comprised in the 
estate; 


(iii) a member of a co-operative society to whom a building 
or part thereof built by the society is allotted or leased under 

1 5 a house building scheme of the society shall be deemed to be 
the owner of that building or part thereof; 

( iv ) “annual charge” means a charge to secure an annual 
liability, but does not include any tax in respect of property or 
Income from property Imposed by a local authority, or the Cen- 

20 tral or a State Government; 

(v) “capital charge” means a charge to secure the discharge 
of a liability of a capital nature; 

(vl) taxes levied by a local authority in respect of any pro¬ 
perty shall be deemed] to Include service taxes levied by the 

2 5 local authority in respect of the property. 


D.—Profits and gains of business or profession 


30 


28. The following income shall be chargeable to Income-tax Profits »nd 
under the head “Profits and gains of business or profession”,— SuiinfM or 

(i) the profits and gains of any business or profession which profession ‘ 
was carried on by the assessee at any time during the previous 
year; 


(li) any compensation or other payment due to or received 

by,— 

(a) any person, by whatever name called, managing 
35 the whole or substantially the whole of the affairs of an 

Indian company, at or in connection with the termination of 
his management or the modification of the terms and condi¬ 
tions relating thereto; 
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(b) any person, by whatever name called, managing 
the whole or substantially the whole of the affairs in India 
of any other company, at or in connection with the termina¬ 
tion of his office or the modification of the terms and condi¬ 
tions relating thereto; 5 

(e) any person, by whatever name called, holding an 
agency in India for any part of the activities relating to the 
business of any other person, at or in connection with the 
termination of the agency or the modification of the terms 
and conditions relating thereto; i® 

(Hi) income derived by a trade, professional or similar asso¬ 
ciation from specific services performed for its members. 

Explanation 1 .—The profits and gains of a business shall include 
the profits and gains of managing agency. 

Explanation 2 .—Where speculative transactions carried on by an J 5 
assessee are of such a nature as to constitute a business, the business 
(hereinafter referred to as “speculation business”) shall be deemed 
to be distinct and separate from any other business. 

Income 29. The income referred to in section 28 shall be computed in the 

ndgsinfof manner specified in sections 30 to 43. 20 

business or 

E rofasslon. 

nrw oam- 

putod, 

Rent, repairs 30. In respect of rent, repairs and insurance for premises, used for 
suxancc for ” purposes of the business or profession, tho following deductions 
buildings, shall be allowed— 

(a) where the premises are occupied by the assessee— 

(i) as a tenant, the rent paid for such premises; and 25 
further if he has undertaken to bear the cost of repairs to 
the premises, the amount paid on account of such repairs; 

(ii) otherwise than as a tenant, the amount paid by him 
on account of current repairs to the premises; 

(b) any sums paid on account of land revenue, local rates 30 
or municipal taxes; 

(c) the amount of any premium paid in respect of insurance 
against risk of damage or destruction of the premises. 

31. In respect of machinery, plant or furniture used for the pur¬ 
poses of the business or profession, the following deductions shall 35 
be allowed— 

(i) the amount paid on account of current repairs thereto; 

(ii) the amount of any premium paid in respect of insu¬ 
rance against risk of damage or destruction thereof. 


Repairs tad 
Insurance of 
machinery, 
plant and 
furniture. 
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32. (I) In respect of depreciation oi buildings, machinery, plant or Daprcciatidn 
furniture owned by the assessee and used for the purposes of the 
business or profession, the following deductions shall, subject to the 
provisions of section 34, be allowed— 

5 (i) in the case of ships other than ships ordinarily plying 

on inland waters, such percentage on the actual cost thereof to 
the assessee as may in any case or class of cases be prescribed; 

(li) in the c .v buildings, machinery, plant or furniture, 
other than ships la *^d by clause (i), such percentage on the 
10 written down value thereof as may in any case or class of cases 
be prescribed; 

(Hi) in the case of any building, machinery, plant or furniture 
which is sold, discarded, demolished or destroyed in the previous 
year (other than the previous year in which it is first brought into 
15 use), the amount by which the moneys payable in respect of such 
building, machinery, plant or furniture, together with the amount 
of scrap value, if any, fall short of the written down value there¬ 
of: 

Provided that such deficiency is actually written off in the books 
20 of the assessee. 

Explanation .—For the purposes of this clause,— 

(1) “moneys payable” in respect of any building, machinery, 
plant or furniture includes— 

(a) any insurance, salvage or compensation moneys pay- 

25 able in respect thereof; 

(b) where the building, machinery, plant or furniture is 

sold, the price for which it is sold; 

( 2 ) “sold” includes a transfer by way of exchange or a com¬ 
pulsory acquisition under any law for the time being in force. 

(in) in the case of any building which has been newly 
' erected after the 31st day of March, 1961, the building being used 
solely for the purpose of residence of persons employed in the 
business and drawing a remuneration not exceeding two hundred 
rupees per mensem, a sum equal to 20 per cent, of the actual 
35 cost of the building to the assessee in respect of the previous year 
of erection of the building; but any such sum shall not be de¬ 
ductible in determining the written down value. 

( 2 ) Where, in the assessment of the assessee, (or, if the assessee 
is <a registered firm or an unregistered firm assessed as a registered 
40 firm, in the assessment of its partners) full effect cannot be given to 
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hny allowance under clause (i)or clause (ii) of sub-section ( 1 ) in 
any previous year owing to there being no profits or gains chargeable 
for that previous year, or owing to the profits or gains chargeable 
being less than the allowance, then, subject to the provisions of sub¬ 
section (2) of section 72 and sub-section (3) of section 73, the allow- 5 
ance or part of the allowance to which effect has not been given as 
the case may be, shall be added to the amount of the allowance for 
depreciation for the following previous year and deemed to be part of 
that allowance, or if there is no such allowance for that previous year, 
be deemed to be the allowance for that previous year, and so on for 10 
the succeeding previous years. 

Development 33 . (J) i n respect of a new ship acquired or new machinery or 
plant (other than office appliances or road transport vehicles) instal¬ 
led after the 31st day of March, 1954, which is owned by the assessee 
and is wholly used for the purposes of the business carried on by him, 15 
a sum by way of development rebate, equivalent to — 

(i) in the case of a ship acquired after the 31st day of Decem¬ 

ber, 1957, forty per cent, and in the case of a ship acquired 
before the 1st day of January, 1958, twenty-five per cent, of the 
actual cost of the ship to the assessee, and 20 

(ii) in the case of machinery or plant installed before the 

1st day of April, 1961, twenty-five per cent, and in the case of 
machinery of plant installed after the 31st day of March, 1961, 
twenty per cent, of the actual cost of the machinery or plant to 
the assessee, 25 

shall, subject to the provisions of section 34, be allowed as a deduction 
in respect of the previous year in which the ship was acquired or the 
machinery or plant was installed. 

(2) In the case of a ship acquired or machinery or plant installed 
after the 31st day of December, 1957, where the total income of the 3 U 
Bssessee assessable for the assessment year relevant to the previous 
year in which the ship was acquired or the machinery or plant install¬ 
ed [the total income for this purpose being computed without making 
any allowance under sub-section ( 2 )] is nil or is less than the full 
amount of the development rebate calculated at the rate applicable 35 
thereto under that sub-section,— 

(i) the sum to be allowed by way of development rebate 

for that assessment year under sub-section ( 1 ) shall be only 
such amount as is sufficient to reduce the said total income to 
nil; and 4° 

(ii) the amount of the development rebate, to the extent 
to which it has not been allowed as aforesaid, shall be carried 
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forward to the following assessment year, and the develop¬ 
ment rebate to be allowed for the following assessment year 
shall be such amount as is sufficient to reduce the total income 
of the assessee assessable for that assessment year, computed in 
5 the manner aforesaid, to nil, and the balance of the development 
rebate, if any, still outstanding shall be carried forward to the 
following assessment year and so on, so however that no portion 
of the development rebate shall be carried forward for more 
than eight assessment years immediately succeeding the asscss- 
10 ment year relevant to the previous year in which the ship was 
acquired or the machinery or plant installed. 

Explanation .—Where for any assessment year development 
rebate is to be allowed in accordance with the provisions of sub¬ 
section (2) in respect of ships acquired or machinery or plant 
installed in more than one previous year, and the total income of 
the assessee assessable for that assessment year [the total income for 
this purpose being computed without making any allowance under 
sub-section (7)] is less than the aggregate of the amounts due to be 
allowed in respect of the assets aforesaid for that assessment year, 
20 the following procedure shall be followed, namely: — 

(i) the allowance under clause (ii) of sub-section (2) 
shall be made before any allowance under clause (i) of that 
sub-section is made; and 

(ii) where an allowance has to be made under clause 
25 (ii) of sub-section (2) in respect of amounts carried forward 

from more than one assessment year, the amount carried 
forward from an earlier assessment year shall be allowed before 
any amount carried forward from a later assessment year, 

(3) Where in a scheme of amalgamation, a company (herein- 
30 after in this sub-section referred to as the predecessor) sells or other¬ 
wise transfers to the company formed in pursuance of the prede¬ 
cessor’s amalgamation with that company (hereinafter in this sub¬ 
section referred to as the successor) any ship, machinery or plant 
in respect of which development rebate has been allowed to the 
35 predecessor under sub-section (7),—- 

(a) the successor shall continue to fulfil the conditions 
mentioned in sub-section (3) of section 34 in respect of the 
reserve created by the predecessor and in respect of the 
period within which such ship, machinery or plant shall 
qo not be sold or otherwise transferred and in default of any 
of these conditions, the provisions of sub-scrlion (5) of section 
155 shall apply to the successor as it would have applied to 
the predecessor had it committed the default; 
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(b) the balance of development rebate, if any, still out¬ 
standing to the predecessor in respect of such ship, machinery 
or plant shall be allowed to the successor in accordance with 
the provisions of sub-section ( 2 ), so, however, that the total 
period for which the balance of development rebate shall be 5 
carried forward in the assessments of the predecessor and the 
successor shall not exceed the period of eight years specified 
in sub-section ( 2 ) and the successor shall be treated as the 
assessee in respect of such ship, machinery or plant for the 
purposes of section 33 and section 34. 

Explanation ,—For the purposes of this sub-section, “amalgama¬ 
tion” means the merger of two companies (each of which is here¬ 
inafter in this Explanation referred to as the amalgamating company) 
to form one company (hereinafter in this Explanation referred to as 
the amalgamated company) in such a manner that— r 5 

(i) all the property of the amalgamating companies imme¬ 
diately before the amalgamation becomes the property of the 
amalgamated company by virtue of the amalgamation; 

(ii) all the liabilities of the amalgamating companies imme¬ 
diately before the amalgamation become the liabilities of the 20 
amalgamated company by virtue of the amalgamation; and 

(Hi) all the shareholders of the amalgamating companies 
immediately before the amalgamation become shareholders of 
the amalgamated company by vihue of the amalgamation, 
otherwise than as a result of the acquisition of property of one 25 
company by another company pursuant to the purchase of such 
property by the other company or as a result of the distribu¬ 
tion of such property to the other company after the winding 
up of the first mentioned company; 

(4) Where a firm is succeeded to by a private company, as 30 
defined in the Companies Act, 1956, in the business carried on by t ot IQ , (l 
it as a result of which the firm sells or otherwise transfers to tin 
private company any ship, machinery or plant, the provisions of 
clauses (a) and (b) of this sub-section shall, so far as may be 
apply to the firm and the company. ^ 

Explanation .—The provisions of this clause shall apply only 
where— 

(i) all the property of the firm before the succession be¬ 
comes the property cf the company; 

(ii) all the liabilities of the firm immediately before the 4° 
succession become the liabilities of the company; and 

(ii*) all the partners of the firm immediately before the 
succession become shareholders of th° company. 
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34. (1) The deductions referred to in sub-section (1) of section 
32 shall be allowed only if the prescribed particulars have been 
furnished; and the deduction referred to in section 33 shall be 
allowed only if the particulars prescribed for the purpose of clause 
5 (i) and clause (ii) of sub-section (1) of section 32 have been 
furnished by the assessee in respect of the ship or machinery or 
plant. 

(2) For the purposes of section 32— 


Conditions 
for deprecia¬ 
tion allow¬ 
ance and 
development 
rebate. 


(i) the aggregate of all deductions in respect of depreciation 
10 made under sub-section (1) of section 32 or under the Indian 
Income-tax Act, 1922 or under any Act repealed by that Act 
or under the Indian Income-tax Act, 1886, shall, in no case, 
exceed the actual cost to the assessee of the buildings, 
machinery, plant or furniture, as the case may be; 

15 (ii) nothing in clause (i) or clause (ii) of sub-section (I) 

of section 32 shall be deemed to authorise the allowance for 
any previous year of any sum in respect of any building, 
machinery, plant or furniture sold, discarded, demolished or 
destroyed, in that year. 

20 (3) (a) The deduction referred to in section 33 shall not bn 

allowed unless an amount equal to seventy-five per cent, of the 
development rebate to be actually allowed is debited to the profit 
and loss account of the relevant previous year and credited to a 
reserve account to be utilised by the assessee during a period of 
25 ten years next following for the purposes of the business of die 
undertaking, other than— 

(i) for distribution by wav of dividends or profits; or 

(ii) for remittance outside India as profits or for the 
creation of any asset outside India: 


3° Provided that this clause shall not apply where the assessee is 
a company, being a licensee within the meaning of the Electricity 
(Supply) Act, 1948 or where the ship has been acquired or the 
machinery or plant has been installed before the 1st day of Janu¬ 
ary, 1958. 

35 (b) If any ship, machinery or plant is sold or otherwise trans¬ 

ferred by the assessee to any person at any time before the expiry 
of eight years from the end of the previous year in which it was 
acquired or installed, any allowance made under section 33 in 
respect of that ship, machinery or plant shall be deemed to have 
4° been wrongly made for the purposes of this Act, and the provisions 
of sub-section (5) of section 155 shall apply accordingly; 

103 G of 1 — 6 . 



Bapeadlture 

•n 

flc MMattfc. 


278 THS GAZETTE OF INDIA EXTRAORDINARY [Part II 

Provided that this clause shall not apply where the ship, 
machinery or plant is sold or otherwise transferred by the assessee 
to the Government, a local authority, a corporation established by 
a Central, State or Provincial Act or a Government company as 
defined in section 617 of the Companies Act, 1956 or where the sale 5 r of 1956. 
or transfer of the ship, machinery or plant is made in connection 
with the amalgamation or succession, referred to in sub-section (3) 
of section 33. 

35. ( 1 ) In respect of expenditure on scientific research, the 
following deductions shall be allowed— 10 

(i) any expenditure (not being in the nature of capital 
expenditure) laid out or expended on scientific research related 
to the business; 

(li) any sum paid to a scientific research association which 
has as its object the undertaking of scientific research or to a *5 
university, college or other institution to be used for scientific 
research: 

Provided that such association, university, college or insti¬ 
tution is for the time being approved for the purposes of this 
clause by the prescribed authority; 20 

(iii) any sum paid to a university, college or other insti¬ 
tution to be used for research in social science or statistical 
research related to the class of business carried on, being a 
university, college or institution which is for the time being 
approved for the purposes of this clause by the prescribed 2 5 
authority; 

(in) in respect of any expenditure of a capital nature on 
scientific research related to the business carried on by the 
assessee, such deduction as may bo admissible under the provi¬ 
sions of sub-section ( 2 ). 30 

(2) For the purposes of clause (iv) of sub-section (I),— 

(i) one-fifth of the capital expenditure incurred in any 
previous year shall be deducted for that previous year; and the 
balance of the expenditure shall be deducted in equal instal¬ 
ments for each of the four immediately succeeding previous 35 

years. 

Explanation .—Where any capital expenditure has been 
incurred before the commencement of the business, the aggre¬ 
gate of the expenditure so incurred within the three years 
immediately preceding the commencement of the business shall 40 
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be deemed to have been incurred in the previous year in which 
the business is commenced; 

(ii) notwithstanding anything contained in clause (i> * 
where an asset representing expenditure of a capital nature 

<; ceases to be used in a previous year for scientific research 
related to the business and the value of the asset at the time 
of the cessation, together with the aggregate of deduction# 
already allowed under clause (i) falls short of the said expen¬ 
diture, then— 

10 (a) there shall be allowed a deduction for that pre¬ 

vious year of an amount equal to such deficiency, and 

(b) no deduction shall be allowed under that clause for 
that previous year or for any subsequent previous year; 

(iii) if the asset mentioned in clause (ii) is sold, without 
15 having been used for other purposes, in the year of cessation, 

the sale price shall be taken to be the value of the asset at the 
time of the cessation; and if the asset is sold, without having 
been used for other purposes, in a previous year subsequent to 
the year of cessation, and the sale price falls short of the value 
20 of the asset taken into account at the time of cessation, an 
amount equal to the deficiency shall be allowed as a deduction 
tor the previous year in which the sale took place; 

(iv) where a deduction is allowed for any previous year 
under this section in respect of expenditure represented wholly 

25 or partly by an asset, no deduction shall be allowed under 
clauses (i), (li) and (iii) of sub-section ( 1 ) of section 32 for 
the same previous year in respect of that asset; 

(u) where the asset is used in the business after it ceases 
to be used for scientific research related to that business, depre- 
30 ciation shall be admissible under clauses (i), (ii) and (iii) of 
sub-section ( 1 ) of section 32 . 

( 3 ) If any question arises under this section as to whether, and 
if so, to what extent, any activity constitutes or constituted* or any 
asset is or was being used for, scientific research, the Board shall 

35 refer the question to the prescribed authority, whose decision shall 
be final. 

( 4 ) The provisions of sub-section ( 2 ) of section 32 shall apply 
in relation to deductions allowable under clause (iv) of sub-section 
(I) as they apply in relation to deductions allowable in respect of 

4 0 depreciation. 
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36. ( 2 ) The deductions provided for in the following clauses 
shall be allowed in respect of the matters dealt with therein, in 
computing the income referred to in section 28— 

(i) the amount of any premium paid in respect of insurance 
against risk of damage or destruction of stocks or stores used 5 
for the purposes of the business or profession; 

(it) any sum paid to an employee as bonus or commission 
for services rendered, where such sum would not have been 
payable to him as profits or dividend if it had not been paid 
as bonus or commission: 10 

Provided that the amount of the bonus or commission is 
reasonable with reference to— 

(a) the pay of the employee and the conditions of his 

service; 

(b) the profits of the business or profession for the 15 

previous year in question; and 

(c) the general practice in similar business or 

profession; 

(iii) the amount of the interest paid in respect of capital 

borrowed for the purposes of the business or profession; 20 

Explanation .—Recurring subscriptions paid periodically by 
shareholders or subscribers in such Mutual Benefit Societies 
which fulfil such conditions as may be prescribed, shall be 
deemed to be capital borrowed within the meaning of this 
clause; 

( iv ) any sum paid by the assessee as an employer by way 
of contribution towards a recognised provident fund or an 
approved superannuation fund, subject to such limits as may be 
prescribed for the purpose of recognising the provident fund 
or approving the superannuation fund, as the case may be; and 30 
subject to such conditions as the Board may think fit to specify 

in cases where the contributions are not in the nature of annual 
contributions of fixed amounts or annual contributions fixed on 
some definite basis by reference to the income chargeable under 
the head ‘Salaries’ or to the contributions or to the number of 35 
members of the fund; 

(u) any sum paid by the assessee as an employer by way 
of contribution towards an approved gratuity fund created by 
him for the exclusive benefit of his employees under an irre¬ 
vocable trust; 4° 
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(ui) In respect of animals which have been used for the 
purposes of the business or profession otherwise than as stock-in- 
trade and have died or become permanently useless for such 
purposes, the difference between the actual cost to the assessee 
5 of the animals and the amount, if any, realised in respect of the 
carcasses or animals; 

(thi) subject to the provisions of sub-section ( 2 ), debt, or 
part thereof, which is established to have become a bad debt in 
the previous year; 

io (uiii) in respect of any special reserve created by a financial 

corporation which is engaged in providing long-term finance for 
Industrial development in India, an amount not exceeding ten 
per cent, of the total income carried to such reserve account: 

Provided that the corporation is for the time being approv- 
i5 ed by the Central Government for the purposes of this clause: 

Provided further that where the aggregate of the amounts 
carried to such reserve account from time to time exceeds the 
paid-up share capital (excluding the amounts capitalised from 
reserves) of the corporation, no allowance under this clause 
20 shall be made in respect of such excess. 

(2) In making any deduction for a bad debt or part thereof for 
which provision is made in clause (uii) of sub-section ( 1 ), the 
following rules shall apply:— 

(i) no such deduction shall be allowed unless such debt 
3 5 or part thereof— 

(a) has been taken into account in computing the 
income of the assessee of that previous year or of an earlier 
previous year, or represents money lent in the ordinary 
course of the business of banking or money-lending which 

3° is carried on by the assessee, and 

(b) has been written off as irrecoverable in the accounts 
of the assessee for that previous year; 

(ii) if the amount ultimately recovered on any such debt 
ox part of debt is less than the difference between the debt or 

35 part and the amount so deducted, the deficiency shall be deduc¬ 
tible in the previous year in which the ultimate recovery li 
made; 
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(in) any such debt or part ol debt may be deducted if it 
has already been written off as irrecoverable in the accounts of 
an earlier previous year, but the Income-tax Officer had not 
allowed it to be deducted on the ground that it had not been 
established to have become a bad debt in that year; 5 

(in) where any such debt or part of debt is written off as 
irrecoverable in the accounts of the previous year and the 
Income-tax Officer is satisfied that such debt or part became a 
bad debt in any earlier previous year not falling beyond a 
period of four previous years immediately preceding the previous 10 
year in which such debt or part is written off, the provisions of 
sub-section ( 6 ) of section 155 shall apply. 

37. (1) Any expenditure (not being expenditure of the nature des¬ 
cribed in sections 30 to 36 and not being in the nature of capital 
expenditure or personal expenses of the assessee), laid out or 
expended wholly, necessarily and exclusively for the purposes of 
the business or profession shall be allowed in computing the income 
chargeable under the head “Profits and gains of business or profes¬ 
sion”. 


(2) Notwithstanding anything contained in sub-section ( 1 ), any 2 o 
expenditure which is in the nature of entertainment expenditure 
shall not be allowed except in the case of a company, and in the case 
of a company any such expenditure shall be subject to the following 
restrictions, that is to say, no such expenditure shall be allowed 
which exceeds the aggregate amount computed as hereunder:— 25 

ft) on the first Rs. 10,00,000 of the profits 
and gains of the business (computed 
before making any allowance under 
section 33 or m respect of entertain¬ 
ment expenditure) .... at the rata of 1% or 

Rs. 3,000, whichever is 3 ° 
higher; 


(«') on the next Rs. 40,00,000 of the profits 
and gains of the business (computed in 
the manner aforesaid) 

(w). v on the next Rs. 1,20,00,000 of the 
profits and gains of the business 
(computed in the manner aforesaid) . 

(in) on the balance of tho profits and gains 
of the business (computed in the manner 
aforesaid) ...... 


at the rate of J%; 


35 


at tha rate of 1%, 


nil. 


40 


Building etc. 
partly used 
for business, 


etc., or not 
exclusively 
so used. 


38. (1) Where a part of any premises is 
by the assessee,— 

(a) the deduction under sub-clause 
section 30, In the case of rent, shall be 


used ag dwelling house 


(i) of clause (a) of 
such amount as the 45 
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Income-tax Officer may determine having regard to the pro¬ 
portionate annual value of the part used for the purpose of the 
business or profession, and in the case of any sum paid for 
repairs, such sum as is proportionate to the part of the premises 
5 used for the purpose of the business or profession; 

(b) the deduction under clause (b) of section 30 shall be 
such sum as the Income-tax Officer may determine having 
regard to the part so used. 

(2) Where any building, machinery, plant or furniture Is not 
10 exclusively used for the purposes of the business or profession, the 
deductions under sub-clause ( ii ) of clause (a) and clause (c) of 
section 30, clauses (i) and (ii) of section 31 and clauses (i), 
(ii) and (iii) of sub-section ( 1 ) of section 32 shall be restricted to a 
fair proportionate part thereof which the Income-tax Officer may 
15 determine, having regard to the user of such building, machinery, 
plant or furniture for the purposes of the business or profession. 


3d. Where a managing agent of a company is liable under an 
agreement in writing made for adequate consideration to share 
managing agency commission with a third party or third parties, the 

20 said agent and the said party or parties shall file a declaration show¬ 
ing the proportion in which such commission is shared between them 
under the agreement, and on proof to the satisfaction of the Income- 
tax Officer of the facts contained in such declaration, such agent and 
each such party shall be chargeable only on the share to which such 

2 $ agent or party is entitled under the agreement. 

40, Notwithstanding anything to the contrary in sections 30 to 39, 
the following amounts shall not be deducted in computing the 
income chargeable under the head “Profits and gains of business or 
profession”, 

30 (a) in the case of any assessee— 

(i) any interest chargeable under this Act which is pay¬ 
able outside India (not being interest on a loan issued for 
public subscription before the 1st day of April, 1938), on 
which tax has not been paid or deducted under Chapter 

^ XVII-B and in respect of which there is no person in India 

who may be treated as an agent under section 163; 

(ii) any sum paid on account of any cess, rate or tax 
levied on the profits or gains of any business or profession 
or assessed at a proportion of, or otherwise on the basis of, 

,;o any such profits or gains; 


Mantling 

tfency 

commission. 


Amount* not 
deductible. 
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(iii) any payment which is chargeable under the head 
“Salaries”, if it is payable outside India and if the tax has 
not been paid thereon nor deducted therefrom under 
Chapter XVII-B; 

( iv ) any payment to a provident or other fund estab- 5 
lished for the benefit of employees of the assessee, unless 
the assessee has made effective arrangements to secure that 
tax shall be deducted at source from any payments made 
from the fund which are chargeable to tax under the head 
“Salaries”; 10 

(b) in the case of any firm, association of persons or body 
of individuals or any Hindu undivided family, any payment of 
interest, salary, bonus, commission or remuneration made by the 
firm to any partner of the firm, by the association to any member 

of the association, by the body to any individual member of the 15 
body, or by the Hindu undivided family to any member of the 
family: 

Provided that any interest paid to any member of the Hindu 
undivided family on his self-acquired and separate funds lent to 
the family shall not be disallowed under this clause; 20 ■ 

(c) in the case of any company— 

(i) any expenditure which results directly or indirectly 
in the provision of any remuneration or benefit or amenity 
to a director or to a person who has a substantial interest in 
the company or to a relative of the director or of such person 25 
as the case may be, 

(ii) any expenditure or allowance in respect of any 

assets of the company used by any person referred to in 
sub-clause (i) either wholly or partly for his own purposes 
or benefit, 30 

if in the opinion of the Income-tax Officer any such expenditure 
or allowance as is mentioned in sub-clauses (i) and (ii) is 
excessive or unreasonable having regard to the legitimate busi¬ 
ness needs of the company and the benefit derived by or accruing 
to it therefrom; 35 

Explanation .—The provisions of this clause shall apply not¬ 
withstanding that any amount not to be allowed under this 
clause is included in the total income of any person referred to 
in sub-clause (i); 

(d) in the case of a banking company, the amounts which 4° 
have been allowed as a deduction in computing its lncomd 
chargeable to income-tax under the head “Interest on securities” 
under the provisions of sub-section ( 1 ) of section 20 . 
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41. (1) Where an allowance or deduction ha3 been made in the 
assessment for any year in respect of loss, expenditure or trading to uut. 
liability incurred by the assessee, and subsequently during any pre¬ 
vious year the assessee has obtained, whether in cash or in any other 
5 manner whatsoever, any amount in respect-of such loss or expendi¬ 
ture or some benefit in respect of such trading liability by way 
of remission or cessation thereof, the amount obtained by him or 
the value of benefit accruing to him, shall be deemed to be profits 
and gains of business or profession and accordingly chargeable to 
10 income-tax as the income of that previous year, whether the business 
or profession is continued in that year or not. 

(2) Where any building, machinery, plant or furniture which is 
owned by the assessee and which was or has been used for the pur¬ 
poses of business or profession is sold, discarded, demolished or des- 

r 5 troyed in the previous year, and the moneys payable in respect of 
such building, machinery, plant or furniture, as the case may be, 
together with the amount of scrap value, if any, exceed the written 
down value, so much of the excess as does not exceed the difference 
between the actual cost and the written down value shall be charge- 
20 able to income-tax as income of the business or profession of the 
previous year in which the sale took place or the money payable was 
determined, as the case may be: 

Provided that where the building sold, discarded, demolished or 
destroyed is a building to wbicb Explanation 5 to section 43 applies, 
and the moneys payable in respect of such building, together with the 
amount of scrap value, if any, exceeds the actual cost as determined 
under that Explanation, so much of the excess as does not exceed 
the difference between the actual cost so determined and the written 
down value shall be chargeable to income-tax as income of the busi- 
ness or profession of such previous year. 

Explanation .—The provisions of this sub-section shall apply not¬ 
withstanding that the business or profession for the purposes of 
which the building, machinery, plant or furniture was being used is 
no longer in existence at the time when the building, machinery, 

35 plant or furniture is sold, discarded, demolished or destroyed. 

(3) Where an asset representing expenditure of a capital nature 
on scientific research within the meaning of clause (iul of sub¬ 
section (1) of section 35, read with clause (4) of section 43, is sold, 
whether during the continuance of the business or after the cessa- 

4° tion thereof, without having been used for other purposes, and the 
proceeds of the sale together with the total amount of the deduc¬ 
tions made under clause (i) of sub-section (2) of section 35 exceed 
the amount of the capital expenditure, the excess or the amount of 
103 G of 1—7. 
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the deductions so made, whichever is the less, shall be chargeable 
to income-tax as income of the business or profession of the previous 
year in which the sale took place. 

(4) Where a deduction has been allowed in respect of a bad debt 
or part of debt under the provisions of clause (ini) of sub-section (1) ^ 
of section 36, then, if the amount subsequently recovered on any 
such debt or part is greater than the difference between the debt 
or part of debt and the amount so allowed, the excess shall be 
chargeable to income-tax as income of the business or profession of 
the previous year in which it is recovered. 

Explanation .—The expression “moneys payable” in sub-section 
( 2 ) and the expression “sold” in sub-sections ( 2 ) and (3) shall 
have the same meanings as in sub-section (1) of section 32. 


pccial pro- 
lalon for 
deductions 
in the cabo 
of business 
for prospect¬ 
ing, etc., for 
mineral oil. 


42. For the purpose of computing the profits or gains of any busi¬ 
ness consisting of the prospecting for or extraction or production of J 5 
mineral oils in relation to which the Central Government has entered 
into an agreement with any person for the association or participation 
in such business of the Central Government (which agreement has 
been laid on the Table of each House of Parliament), there shall be 
made in lieu of, or In addition to, the allowances admissible under this 20 
Act, such allowances as nre specified in the agreement in relation— 


(a) to expenditure by way of rnfructuous or abortive explora¬ 
tion expenses in respect of any area surrendered prior to the 
beginning of commercial production by the assessee; 

(b) after the beginning of commercial production, to expend!- 25 

ture incurred by the assessee, whether before or after such com¬ 
mercial production, in respect of drilling or exploration activities 
or services or in respect of physical assets used in that connection, 
except assets on which allowance for depreciation is admissible 
under section 32; and 3 ° 


(c) to the depletion of mineral oil in the mining area In res¬ 
pect of the assessment year relevant 1 b the previous year in which 
commercial production is begun and for such succeeding year or 
years as may be specified in the agreement; 


and such allowances shall be computed and made in the manner 35 
specified in the agreement, the other provisions of this Act being 
deemed for this purpose to have been modified to the extent necessary 
to give effect to the terms of the agreement. 
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43. In sections 28 to 41 and in this section, unless the context other- Definitions 

wise requires— of certain 

^ terms rele- 

( 1 ) “actual cost” means the actual cost of the assets to the 

assessee, reduced by that portion of the cost thereof, if any, as profits and 

; has been met directly or indirectly by any other person or autho- ^ 

rity. profession. 


Explanation 1 .—Where an asset is used in the business after 
It ceases to be used for scientific research related to that business 
end a deduction has to be made under clause (i), clause (ii> or 
10 clause (iii) of sub-section (2) of section 32 in respect of that asset, 
the actual cost of the asset to the assessee shall be the actual cost 
to the assessee as reduced by the amount of any deduction allow¬ 
ed under clause (iv) of sub-section (1) of section 35 or under any 
n of 1922 . corresponding provision of the Indian Income-tax Act, 1922. 


15 


20 


25 


30 


35 


11 of 1922. 4 ° 

2 of 1886. 


Explanation 2 .—Where an asset is acquired by the assessee by 
way of gift or inheritance, the actual cost of the asset to the 
assessee shall be the written down value thereof as in the case of 
the previous owner for the previous year in which the asset is so 
acquired or the market value thereof on the date of such acquisi¬ 
tion, whichever is the less. 

Explanation 3. —Where, before the date of acquisition by the 
assessee, the assets were at any time used by any other person 
for the purposes of his business or profession and the Income-tax 
Officer is satisfied that the main purpose of the transfer of such 
assets, directly or indirectly to the assessee, was the reduction of 
a liability to income-tax (by claiming depreciation with reference 
to an enhanced cost), the actual cost to the assessee shall be such 
an amount as the Income-tax Officer may, with the previous ap¬ 
proval of the Inspecting Assistant Commissioner, determine 
having regard to all the circumstances of the case. 

Explanation 4 .—Where assets which had once belonged to the 
assessee and had been used by him for the purposes of his business 
or profession and thereafter ceased to be his property by reason 
of transfer or otherwise, are re-acquired by him, the actual cost to 
the assessee shall be the actual cost to him when he first acquired 
the assets less the aggregate of the depreciation actually allowed 
to him under this Act and any allowance made under clause 
(iii) of sub-section (2) of section 32 of this Act or under the 
corresponding provisions relating to depreciation and other allow¬ 
ances of the Indian Income-tax Act, 1922, or under any executive 
orders issued when the Indian Income-tax Act, 1886 was in force, 
or the actual price for which the asset Is re-acquired by him, 
whichever is the less. 
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Explanation 5.—-Where a building previously the property of 
the assessee is brought into use for the purpose of the business or 
profession after the 28th day of February 1946, the actual cost to 
the assessee shall be the actual cost of the building to the assessee, 
as reduced by an amount equal to the depreciation calculated at 5 
the rate in force on that date that would have been allowable had 
the building been used for the aforesaid purposes since the date 
of its acquisition by the assessee. 

Explanation 6 .—When any capital asset is transferred by a 
company to its subsidiary company, then, if the conditions of IO 
clause ( iv ) of section 47 are satisfied, the actual cost of the 
transferred capital asset to the subsidiary company shall be 
taken to be the same as it would have been if the parent company 
had continued to hold the capital asset for the purposes of its 
business; 15 

( 2 ) “paid” means actually paid or incurred according to the 
method of accounting upon the basis of which the profits or gains 
are computed under the head “Profits and gains of business or 
profession”; 

(3) “plant” includes ships, vehicles, books, scientific appara- 20 
tus and surgical equipment used for the purposes of the business 

or profession; 

(4) (i) “scientific research” means any activities in the fields 
of natural or applied science for the extension of knowledge; 

(ii) references to expenditure incurred on scientific research 25 
include all expenditure incurred for the prosecution, or the 
provision of facilities for the prosecution, of scientific research, 
but do not include any expenditure incurred in the acquisition of 
rights in, or arising out of, scientific research; 

(iii) references to scientific research related to a business or 30 
class of business include— 

(a) any scientific research which may lead to or facilitate 
an extension of that business or, as the case may be, all 
businesses of that class; 

(b) any scientific research of a medical nature which has 35 
a special relation to the welfare of workers employed in that 
business or, as the case may be, all businesses of that class; 

( 5 ) “speculative transaction” means a transaction in which 
a contract for the purchase or sale of any commodity, including 
stocks and shares, is periodically or ultimately settled otherwise 40 
than by the actual delivery or transfer of the commodity or 
scrips: 
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Provided that for the purposes of this clause— 

(a) a contract in respect of raw materials or merchandise 
entered into by a person in the course of his manufacturing 
or merchanting business to guard against loss through future 
price fluctuations in respect of his contracts for actual deli¬ 
very of goods manufactured by him or merchandise sold by 
him; or 

(b) a contract in respect of stocks and shares entered 
into by a dealer or investor therein to guard against loss in 
his holdings of stocks and shares through price fluctuations; 
or 

(c) a contract entered into by a member of a forward 
market or a stock exchange in the course of any transaction 
in the nature of jobbing or arbitrage to guard against loss 
which may arise in the ordinary course of his business as such 
member; 

shall not be deemed to be a speculative transaction; 


20 


II of 19 **. 

2 Of 1886. 25 


30 


35 


40 


(6) “written down value” means— 

(a) in the aase of assets acquired in the previous year, the 
actual cost to the assessee; 

(b) in the case of assets acquired before the previous 
year, the actual cost to the assessee less all depreciation ac¬ 
tually allowed to him under this Act, or under the Indian 
Income-tax Act, 1922 or any Act repealed by that Act, or 
under any executive orders issued when the Indian Income- 
tax Act, 1886 was in force. 

Explanation 1 .—When in a case of succession in business or 
profession, an assessment is made on the successor under sub-sec¬ 
tion (2) of section 170 the written down value of any asset shall 
be the amount which would have been taken as its written down 
value if the assessment had been made directly on the person 
succeeded to. 

Explanation 2 .—When any capital asset is transferred by a 
company to its subsidiary company, then, if the conditions of 
clause ( iv ) of section 47 are satisfied, the written down value 
of the transferred capital asset to the subsidiary company shall 
be taken to be the same as it would have been if the parent 
company had continued to hold the capital asset for the purposes 
of its business. 

Explanation 3.—Any allowance in respect of any depreciation 
carried forward under sub-section (2) of section 32 shall be 
deemed to be depreciation “actually allowed”. 
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Insurance 

business. 


Capital 

gains. 


44. Notwithstanding anything to the contrary contained in the pro¬ 
visions of this Act relating to the computation of income chargeable 
under the head “Interest on securities”, “Income from house property”, 
“Capital gains” or “Income from other sources", or in section 199 or 
in sections 28 to 43, the profits and gains of any business of insurance, 5 
including any such business carried on by a mutual insurance 
company or by a co-operative society, shall be computed in accord¬ 
ance with the rules contained in the First Schedule. 

E .—Capital gains 

45. Any profits or gains arising from the transfer of a capital asset 10 
effected in the previous year shall, save as otherwise provided in 
sections 53 and 54, be chargeable to income-tax under the head “Capi¬ 
tal gains”, and shall be deemed to be the income of the previous year 
m which the transfer took place. 

Capital 46. Notwithstanding anything contained in section 45, where there J 5 

tlb Mo" d of is a transfer by way of distribution of the capital assets of a company 
capital assets on its liquidation, the company shall not be chargeable to income-tax 
nfes un< ^ er the head “Capital gains” in respect of such distribution, but the 

detLn! 1 shareholder who has received any portion of the capital assets shall 

be chargeable to income-tax under the head “Capital gains” in res- 20 
pect of the market value on the date of distribution of such portion 
as is in excess of the aggregate of the following amounts, namely:— 

(i) the cost of acquisition of the shares to him; and 

(it) any sum forming part of the value of the capital assets 
so distributed as is assessable as dividend within the meaning of 25 
sub-clause (c) of clause (22) of section 2. 

Transactions 47 , ( l) Nothing contained in section 45 shall apply to the following 

not regarded 

as transfer, rransiers. 

(i) any distribution of capital assets on the total or partial 

partition of a Hindu undivided family; 30 

( ii) any distribution of capital assets on the dissolution of a 
firm; 

(hi) any transfer of a capital asset under a gift or will or on 
irrevocable trust; 

(iv ) any transfer of a capital asset by a company to its sub- 35 
sidiary company, if— 

(a) the parent company or its nominees hold the whole 
of the share capital of the subsidiary company, and 

( b ) the subsidiary company is an Indian company and is 
a resident. 
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48. The income chargeable under the head “Capital gains” shall be Mode 
computed by deducting from the full value of the consideration re- and d educ- 
cedved or accruing as a result of the transfer of the capital asset the Ron*, 
following amounts, namely: — 

(i) expenditure incurred wholly, necessarily and exclusively 
in connection with such transfer; 

(ii) the cost of acquisition of the capital asset to the assessee 
and the cost of any improvement of the asset incurred or borne by 
the assessee. 

49. Where the capital asset became the property of the assessee— Cost with 

r reference to 

(i) on any distribution of assets on the total or partial parti- of 

tion of a Hindu undivided family; acquisition. 

(ii) under a gift or will; 

(iii) (a) by succession, inheritance or devolution, or 

(b) on any distribution of assets on the dissolution of a 
firm, body of individuals or other association of persons, or 

(c) on any distribution of assets on the liquidation of a 
company, or 

(d) under a transfer to a revocable or irrevocable trust, 

20 the cost of acquisition of the asset shall he deemed to be the cost for 
which the previous owner of the property acquired it, as increased by 
the cost of any improvement of the assets incurred or borne by the 
previous owner or the assessee, as the case may be. 

50. Where the capital asset is an asset in respect of which a deduc- special pro- 

25 tion on account of depreciation has been obtained by the assessee In ^ 1 *|°“ alir)g or 

any previous year either under this Act or under the Indian Income- cost of 

uof 1922 . tax Act, 1922, or any Act repealed by that Act, or under executive ^e*c«w of 

2 of 1886 . orders issued when the Indian Income-tax Act, 1886, was in force, the depreciable 

provisions of sections 48 and 49 shall be subject to the following modi- a88Ct8 ' 

30 ideations:— 

(1) The written down value, as defined in clause (6) of 
section 43 of the asset, as adjusted, shall he taken as the cost of 
acquisition of the asset. 

(2) Where under any provision of section 49, read with sub- 
35 section (2) of section 55, the fair market value of the asset on the 

1st day of January, 1954, is to he taken into account at the option 
of the assessee, then, the cost of acquisition of the asset shall, at 
the option of the assessee, be the fair market value of the asset 


10 


15 
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Advance 

money 

ceived. 


on the said date, as reduced by the amount of depreciation, If 
any, allowed to the assessee after the said date, and as adjusted. 

51. Where any capital asset was on any previous occasion the sub¬ 
ject of negotiations for its transfer, any advance or other money re¬ 
ceived and retained by the assessee in respect of such negotiations 5 
shall be deducted from the cost for which the asset was acquired or 
the written down value or the fair market value, as the case may be, 
in computing the cost of acquisition. 


Consider!*- 52 . Where the person who acquires a capital asset from an assessee 
transfer in directly or indirectly connected with the assessee and the Income- io 
COI der #t t ° f ^ ax 0 ® cer has reason to believe that the transfer was effected with 
mem. the object of avoidance or reduction of the liability of the assessee 
under section 45, the full value of the consideration for the transfer 
shall, with the previous approval of the Inspecting Assistant Com¬ 
missioner, be taken to be the fair market value of the capital asset 15 
on the date of the transfer. 


Capittl 53. Notwithstanding anything contained in section 45, where a 

Somttjf 111113 * capital gain arises from the transfer of one or more capital asse's, 
being buildings or lands appurtenant thereto, the income of whicn 
is chargeable under the head “Income from house property", ano 20 
the full aggregate value of the consideration for which the transfer 
is made does not exceed twenty-five thousand rupees, the capital 
gain shall not be included in the total income of the assessee: 


Provided that this section shall not apply in any case where the 
aggregate of the fair market values of all capital assets, being build- 25 
ings or lands appurtenant thereto the income of which is chargeable 
under the head “Income from house property” owned by the 
assessee immediately before the transfer aforesaid is made, exceeds 
the sum of rupees fifty thousand. 

Profit on sale 54. Where a capital gain arises from the transfer of a capital 30 

uLd^orrcB^ asse ^ which the provisions of section 53 are not applicable, being 
dcncca. buildings or lands appurtenant thereto the income of which is charge¬ 
able under the head “Income from house property", which in the 
two years immediately preceding the date on which the transfer 
took place, was being used by the assessee or a parent of his mainly 35 
for the purposes of his own or the parent’s own residence, and the 
assessee has within a period of one year before or after that date 
purchased a new property for the purposes of his own residence, 
then, instead of the capital gain being charged to income-tax as 
income of the previous year in which the transfer took place, it shall, 40 
if the assessee so elects in ■writing before the assessment is made, 
be dealt with in accordance with the following provisions of this sec¬ 
tion, that is tp say,— 
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(i) if the amount of the capital gain is greater than the cost 
of the new asset, the difference between the amount of the capi¬ 
tal gain and the cost of the new asset shall be charged under 
section 45 as income of the previous year; or 


(ii) if the amount of the capital gain is equal to or less than 
the cost of the new asset, the capital gain shall not be charged 
under section 45. 


55. (1) For the purposes of sections 48, 49 and 50,— Mowing of 

“•djimed" 
“co#t of 
improve- 

(a) “adjusted”, in relation to written down value or fair of 

market value, means diminished by any loss deducted or increas- »cqui«ition’ . 
ed by any profit assessed, under the provisions of clause (lit) of 
sub-section (1) of section 32 or sub-section (2) of section 41, as 
the case may be; 


(b) “cost of any improvements”, in relation to a capital 
asset,— 


(i) where the capital asset became the property of the 
previous owner or the assessee before the 1st day of January, 
1954, and the fair market value of the asset on that day is 
taken as the cost of acquisition at the option of the assessee, 
means all expenditure of a capital nature incurred in mak¬ 
ing any additions or alterations to the capital asset on or 
after the said date by the previous owner or the assessee, and 


(ii) in any other case, means all expenditure of a capital 
nature incurred in making any additions or alterations to 
the capital asset by the assessee after it became his property 
or by the previous owner, 


but does not include any expenditure which is deductible in 
computing the income chargeable under the head “Interest on 
securities”, “Income from house property”, “Profits and gains of 
business or profession”, or "Income from other sources”, and the 
expression “improvements” shall be construed accordingly. 

103 G, of I.—I8, 
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(2) For the purposes of sections 48 and 49, "cost of acquisition”, 
in relation to a capital asset,— 

( i ) where the capital asset became the property of the 
assessee before the 1st day of January, 1954, means the cost of 
acquisition of the asset to the assessee or the fair market 5 
value of the asset on the 1st day of January, 1954, at the option 

of the assessee; 

(ii) where the capital asset became the property of the 
assessee by any of the modes specified in section 49, and the capi¬ 
tal asset became the property of the previous owner before the 10 
1st day of January, 1954, means the cost of the capital asset to 
the previous owner or the fair market value of the asset on 
the 1st day of January, 1954, at the option of the assessee; 

(iii) where the capital asset became the property of the 
assessee on the distribution of the capital assets of a company on *5 
its liquidation and the assessee has been assessed to income-tax 
under the head "Capital gains” in respect of that asset under 
section 46, means the fair market value of the asset on the date 

of distribution. 

(3) Where the cost for which the previous owner acquired the 20 
property cannot be ascertained, the cost of acquisition to the pre¬ 
vious owner means the fair market value on the date on which 
the capital asset became the property of the previous owner. 


F.—Income from other sources 


Incomofram 56. (1) Income of every kind which is not to be excluded from 25 
other the total income under this Act shall be chargeable to income-tax 
* OU * CO *‘ under the head “Income from other sources”, if it is not chargeable 
to income-tax under any of the heads specified in section 14, items 
A to E. 


(2) In particular, and without prejudice to the generality of the 3° 
provisions of sub-section ( 1 ), the following income shall be charge¬ 
able to income-tax under the head “Income from other sources”* 
namely;— 
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(i) dividends; 

(ii) income from machinery, plant or furniture belonging 
to the assessee and let on hire, if the income is not chargeable 
to income-tax under the head “Profits and gains of business or 

5 profession”; 


(iii) where an assessee lets on hire machinery, plant or 
furniture belonging to him and also buildings, and the letting 
of the buildings is inseparable from the letting of the said 
machinery, plant or furniture, the income from such letting, 
if it Is not chargeable to income-tax under the head “Profit* 
and gains of business or profession”. 


57. The income chargeable under the head “Income from other Deduction*, 
sources” shall be computed after making the following deductions, 
namely;— 


(i) in the case of dividends, any reasonable sum paid by 
way of commission or remuneration to a banker or any other 
person for the purpose of realising such dividend on behalf of 
the assessee; 


(ii) in the case of income of the nature referred to in 
20 clauses (ii) and (iii) of sub-section ( 2 ) of section 56, deduc¬ 
tions, so far as may be, in accordance with the provisions of 
sub-clause (ii) of clause (c) and clause (c) of section 30, 
section 31, and sub-section (1) of section 32 and subject to the 
provisions of sections 34 and 38; 


25 (iii) any other expenditure (not being in the nature of 

capital expenditure) laid out or expended wholly, necessarily 
and exclusively for the purpose of making or earning sUch 
income. 
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58. Notwithstanding anything to the contrary contained in section 
57, the following amounts shall not be deductible in computing the 
income chargeable under the head “Income from other sources”, 

namely:— 

(a) in the case of any assessee —1 5 

(i) any personal expenses of the assessee; 

(ii) any interest chargeable under this Act which is 
payable outside India (not being interest on a loan issued for 
public subscription before the 1st day of April. 1938) on 
which tax has not been paid or deducted under Chapter 10 
XVII-B and in respect of which there is no person in India 
who may be treated as an agent under section 163; 


(Hi) any payment which is chargeable under the head 
“Salaries”, if it is payable outside India, unless tax has been 
paid thereon or deducted therefrom under Chapter XVII-B; 15 

(b) in the case of a company, any expenditure or allowance 
of the nature referred to in clause (c) of section 40, notwith¬ 
standing that the amount thereof is included in the total income 
of any person referred to in sub-clause (i) of clause (c) of 
section 40. 20 


59. (1) The provisions of sub-section (1) of section 41 shall 
apply, so far as may be, in computing the income of an assessee 
under section 56, as they apply in computing the income of an asses- 
■ee under the head “Profits and gains of business or profession". 

(2) When any buildings, machinery, plant or furniture to which 25 
clauses (ii) and (Hi) of sub-section (2) of section 56 apply are sold, 
discarded, demolished or destroyed, the provisions of sub-section 
( 2 ) of section 41 shall apply, so far as may be, in computing the 
income of an assessee under section 56 as they apply in computing 
the income of an assessee under the head “Profits and gains of busi- 30 
ness or profession”. 

Explanation,—For the purpose of this section, the expression 
“sold” shall have th* same meaning as in sub-secticn ( 1 ) of section 

12 . 
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CHAPTER V 

Income of other persons, included in assessee's total income 

60. All income arising to any person by virtue of a transfer whe- Transfer of 
ther revocable or not and whether effected before or after the com- income 
5 mencement of this Act shall, where there is no transfer of the assets traMfer 
from which the income arises, be chargeable to income-tax as the of assets, 
income of the transferor and shall be included in his total income. 


61. All income arising to any person by virtue of a revocable Revocable 

transfer of assets shall be chargeable to income-tax as the income of transfer of 

0 assets. 

I0 the transferor and shall be included in his total income. 

62. (1) The provisions of section 61 shall not apply to any in- Transfer ir- 

come arising to any person by virtue of a transfer— a'^ectfta/ 0 * 

(i) by way of trust which is not revocable during the life- penod - 
time of the beneficiary, and, in the case of any other transfer, 
which is not revocable during the lifetime of the transferee; or 


15 


(ii) made before the first day of April, 1961 which is not 
revocable for a period exceeding six years: 


Provided that the transferor derives no direct or indirect benefit 
from such income in either case. 1 


(2) Notwithstanding anything contained in sub-section (1), all 
income arising to any person by virtue of any such transfer shall be 
chargeable to income-tax as the income of the transferor as and 
when the power to revoke the transfer arises, and shall then be 
included in his total income. 1 

63. For the purposes of sections 60, 61 and 62 and of this section,— ‘'Transfer” 

and ‘Tcvoc- 

(a) a transfer shall be deemed to be revocable if— able tran»- 

v fer” defined. 

(i) it contains any provision for the re-transfer directly 
or indirectly of the whole or any part of the income or 
assets to the transferor, or 

(ii) it, in any way, gives the transferor a right to reas¬ 
sume power directly or indirectly over the whole or any part 
of the income or assets; 

(b) “transfer” includes any settlement, trust, covenant, 
agreement or arrangement. 1 
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income of M. In computing the total income of any individual, there shall 
!nciude U,l in- be hicluded all such income as arises directly or indirectly— 

come of 

minor’child W to the spouse of such individual from the membership 

atc * of the sppuse in a firm carrying on a business in which such 

individual is a partner; 


5 


(If) to a minor child of such individual from the admission 
of the minor to the benefits of partnership in a firm in which 
such individual is a partner; 


(iii) subject to the provisions of section 27, to the spouse of 
such individual from assets transferred directly or indirectly to jo 
the spouse by such individual otherwise than for adequate con¬ 
sideration or in connection with an agreement to live apart; 


(iv) to a minor child, not being a married daughter of such 
individual, from assets transferred directly or indirectly to the 
minor child by such individual otherwise than for adequate 15 
consideration; and 

(u) to any person or association of persons from assets 
transferred otherwise than for adequate consideration to the 
person or association of persons by such individual for the imme¬ 
diate or deferred benefit of his or her spouse or a minor child 20 
(not being a married daughter) or both. 


Liability of 55 Y/here, by reason of the provisions contained in this Chapter, 
rMpojt of the income from any asset or from membership in a firm of a person 
eluded in the °^ er than the assessee included in the total income of the asses- 
income of see, the person in whose name such asset stands or who is a member 25 
per ~ of the firm shall, notwithstanding anything to the contrary contained 
in any other law for the time being in force, be liable, on the service 
of a notice of demand by the Income-tax Officer in this behalf, to 
pay that portion of the tax levied on the assessee which is attribut¬ 
able to the income so included, and the provisions of Chapter 30 
XVII-D shall, so far as may be, apply accordingly: 


Provided that where any such asset is held jointly by more than 
one person, they shall be jointly and severally liable to pay the tax 
which is attributable to the income from the assets so included. 
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CHAPTER VI 

Aggregation of Income and set off or carry forward of loss 


Aggregation of Income 


66 . In computing the-total income of an assessee, there shall be Total 
5 included all income on which no income-tax is payable under Chap- iriconic - 
ter VII and! any amount in respect of which the assessee is entitled to 
a deduction from the amount of income-tax on his total income with 
which he is chargeable for any assessment year in accordance with, 
and to the extent provided in sections 87 and 88. 


10 67. (1) In computing the total income of an assessee who is a Method of 

partner of a firm, whether the net result of the computation of total Miner’s 1111 * 
income of the firm is a profit or a loss, his share (whether a net »h«re in the 
profit or a net loss) shall be computed as follows:— theftrm ° f 

(a) any interest, salary, commission or other remuneration 
15 paid to any partner in respect of the previous year shall be 
deducted from the total income of the firm, and the balance 
ascertained and apportioned among the partners; 


(b) where the amount apportioned to the partner under 
clause (a) in a profit, any salary, interest, commission or o'her 

20 remuneration paid to the partner by the firm in respect of the 
previous year shall be added to that amount, and the result 
shall be treated as the partner’s share in the income of the firm; 

(c) where the amount apportioned to the partner under 
clause (a) in a profit, any salary, interest, commission or other 

25 remuneration paid to the partner by the firm in respect of the 
previous year shall be adjusted against that amount, and the 
result shall be treated as the partner’s share in the income of 
the firm. 


(2) The share of a partner in the income or loss of the firm, as 
30 computed under sub-section ( 1 ) shall, for the purposes of assess¬ 
ment, be apportioned under the various heads of income in the 
same manner in which the income or loss of the firm has been 
determined under each head of income. 


(3) Any interest paid by a partner on capital borrowed by him 
35 the purposes of Investment in the firm shall, in computing his 
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income chargeable under the head “Profits and gains of business or 
profession” in respect of his share in the income of the firm, be 
deducted from the share, but no other deduction shall be allowed 
in respect of the said share. 

( 4 ) If the share of a partner in the income of a registered firm 5 
or a firm treated as registered in accordance with the provisions of 
clause (b) of section 183, as computed under this section, is a loss, 

such loss may be set off, or carried forward and set off, in accord¬ 

ance with the provisions of this Chapter. 

Explanation .—In this section, “paid” has the same meaning as is 10 
assigned to it in clause (2) of section 43. 

Cash credits. 68- Where any sum is found credited in the books of an assessee 
maintained for any previous year, and the assessee offers no expla¬ 
nation about the nature and source thereof or the explanation 

offered by him is not in the opinion of the Income-tax Officer ,5 

satisfactory, the sum so credited shall be deemed to be the income 
of the assessee and shall be chargeable to income-tax as the income 
of that previous year. 

Unexplained 69. Where in the financial year immediately preceding the assess- 
Invcstmcnts. men t y ear the assessee has made investments which are not record- 20 
ed in the books of account, if any, maintained by him for any source 
of income, and the assessee offers no explanation about the nature 
and source of the investments or the explanation offered by him is 
not, in the opinion of the Income-tax Officer, satisfactory, the value of 
the investments shall be deemed to be the income of the assessee of 25 
such financial year. 

Set off, or carry forward and set off 

Sot off of loss ijQ Save as otherwise provided in this Act, where the net result 

irom one 

source for any assessment year in respect of any source falling under any 
from another ^ ea< ^ °* incom e is a loss, the assessee shall be entitled to have the 3° 
source under amount of such loss set off against his income from any other source 

head of "In- unc ier the same head, 
come. 

Set off of loss Where in respect of any assessment year the net result of 

head against the computation under any of the heads of income mentioned in 
another. section 14 other than “Capital gains” is a loss to the assessee, the 35 
assessee shall, subject to the other provisions of this Chapter, be 
entitled to have the amount of such loss set off against his income 
assessable for that assessment year under any other head: 
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Provided that, where the total income includes any income assess¬ 
able under the head “Capital gains”, the loss computed under any 
other head of income, if the assessee so desires, shall not be set off 
against the income under the head “Capital gains” but shall be set 
^ off against his income assessable under any other head of income. 

72. ( 1 ) Where for any assessment year the net result of the wardTandwt 
computation under the head “Profits and gains of business or profes- off of bu»i- 
sion” is a loss to the assessee, not being a loss sustained in a specu- nes# loMC *' 
lation business, and such loss has not been wholly set off in accord- 
I0 ance with the provisions of section 71, so much of the loss as is 
not so set off or the whole loss, where the assessee had no income 
under any other head, shall, subject to the other provisions of this 
Chapter, be carried forward to the following assessment year, and—* 

(i) it shall be set off against the profits and gains, if any, 
of any business or profession carried on by him and assessable 
for that assessment year: 

Provided that the business or profession for which the loga 
was originally computed continued to be carried on by him in 
the previous year relevant for that assessment year; 

20 and 

(ii) if the loss cannot be wholly so set off, the amount of 
loss not so set off shall be carried forward to the following 
assessment year and so on. 

(2) Where any allowance or part thereof is, under sub-section 
25 (2) of section 32 or sub-section ( 4 ) of section 35, to be carried for¬ 
ward, effect shall first be given to the provisions of this section. 

(3) No loss shall be carried forward under this section for more 
than eight assessment years immediately succeeding the assessment 
year for which the loss was first computed. 


73. (1) Any loss, computed in respect of a speculation business Lo-ses la 
carried on by the assessee, shall not be set off except against profits buwneSe 1011 
and gains, if any, of another speculation business. 

(2) Where for any assessment year any loss computed in respect 
of a speculation business has not been wholly set off under sub- 
3 ^ section ( 1 ), so much of the loss as is not so set off or the whole loss 
where the assessee had no income from any other speculation busi¬ 
ness, shall, subject to the other provisions of this Chapter, be carried 
forward to the following assessment year, and— 

103 G, of 
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(i) it shall be set off against the profits and gains, if any, 
of any speculation business carried on by him assessable for 
that assessment year; and 

(ii) if the loss cannot be wholly so set off, the amount of 
loss not so set off shall be carried forward to the following 5 
assessment year and so on. 

(3) In respect of allowance on account of depreciation or capital 

expenditure on scientific research, the provisions of sub-section ( 2 ) 
of section 72 shall apply in relation to speculation business as they 
apply in relation to any other business. io 

( 4 ) No loss shall be carried forward under this section for more 
than eight assessment years immediately succeeding the assessment 
year for which the loss was first computed. 

74. (1) Where in respect of any assessment year the net result 

of the computation under the head “Capital gains” is a loss to the x 5 
assessee, such loss shall, subject to the other provisions of this 
Chapter, be carried forward to the following assessment year and 
set off against capital gains assessable for that assessment year, and 
if it cannot be so set off, the amount thereof not so set off shall be 
carried forward to the following assessment year and so on: 20 

Provided that where the loss computed in respect of any assessee, 
not being a company, for any assessment year does not exceed five 
thousand rupees, it shall not be carried forward under this sub¬ 
section. 

(2) No loss shall be carried forward under sub-section (1) for 2 5 
more than eight assessment years immediately succeeding the assess¬ 
ment year for which the loss was first computed. 

75. (1) Where the assessee is a registered firm, any loss which 
cannot be set off against any other income of the firm shall be appor¬ 
tioned between the partners of the firm, and they alone shall be en- 30 
titled to have the amount of the loss set off and carried forward for 
set off under sections 71, 72, 73 and 74. 

(2) Nothing contained in sub-section (I) of section 72, sub-sec- 
tion (2) of section 73 or sub-section (1) of section 74 shall entitle 
any assessee, being a registered firm, to have its loss carried for- 35 
ward and set off under the provisions of the aforesaid sections, 

76. In the case of an unregistered firm assessed under the provi¬ 

sions of clause (b) of section 183 in respect of any assessment year, 
its losses for that assessment year shall be dealt with as if it were a 
registered firm- 40 
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77. ( 1 ) Where the assessce is an unregistered firm which has not Losuei of 
been assessed as a registered firm under the provisions of clause (b) 

of section 183, any loss of the firm shall be set off or carried forward p*rti*r». 
and set off only against the income of the firm. 

- ( 2 ) Where the assessee is a partner of an unregistered firm or a 

firm which has not been assessed as a registered firm under the provi¬ 
sions of clause (b) of section 183 and his share in the income of the 
firm is a loss, then, whether the firm has already been assessed or 
not— 

T0 (a) such loss shall not be set off under the provisions of 

section 71, sub-section (1) of section 73 or sub-section (1) of 
section 74; 

(b) nothing contained in sub-section (1) of section 72 or 
sub-section (2) of section 73 or sub-section (1) of section 74 shall 
15 entitle the assessee to have such loss carried forward and set off 
against his own income. 

78. (1) Where a change has occurred in the constitution of a firm, Ctriy foi-^ 
nothing in this Chapter shall entitle the firm to have carried forward JJg of*lossM 
and set off so much of the loss proportionate to the share of a retired in case of 

30 or deceased partner computed in accordance with section 67 as ex- consdnidoon 
ceeds his share of profits, if any, of the previous year in the firm, or of firm or 
entitle any partner to the benefit of any portion of the said loss which sn ttr6n0E ‘ 
is not apportionable to him under section 67. 

( 2 ) Where any person carrying on any business or profession has 
25 been succeeded in such capacity by another person otherwise than by 
inheritance, nothing in this Chapter shall entitle any person other 
than the person incurring the loss to have it carried forward and set 
off against his income. 

79. Notwithstanding anything contained in this Chapter, no loss c»rry for- 
30 incurred in any year prior to the previous year in the case of a com- ^ rd f * nd * et 

pany, not being a company in which the public are substantially in- j n 
terested, shall be carried forward and set .off against the income of the cer, *‘ n com ~ 
previous year unless on the last day of the previous year the shares of p * B ’ 
the company carrying not less than fifty-one per cent, of the voting 
35 power were beneficially held by persons who beneficially held shares 
of the company carrying not less than fifty-one per cent, of the voting 
power on the last day of the year or years in which the loss was in¬ 
curred. 

80. Notwithstanding anything contained in this Chapter, no loss SubmiMion 
40 which has not been determined in pursuance of a return filed under j^ J ^ urn ** 

section 139, shall be carried forward and set off under sub-section (1) 
of section 72 or sub-section (2) of section 73 or sub-section (1) of 
section 74 
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CHAPTER VII 


Incomes forming part of total income on which no income-tax is 

PAYABLE 

Income of 
co-operative 

•odeties. 81. Income-tax shall not be payable by a co-operative society— 

(i) in respect of the profits and gains of business carried on , 
by it, if it is— ' 

(a) a society engaged in carrying on the business of 
banking or providing credit facilities to its members; or 

(b) a society engaged in a cottage industry; or 

(c) a society engaged in the marketing of the agricultural iQ 
produce of its members; or 

(d) a society engaged in the purchase of agricultural im¬ 
plements, seeds, livestock or other articles intended for agri¬ 
culture for the purpose of supplying them to its members; or 

(e) a society engaged in the processing without the aid ^ 
of power of the agricultural produce of its members; or 

(f) a primary society engaged in supplying milk raised 
by its members to a federal milk co-operative society: 

Provided that, in the case of a co-operative society which is 
also engaged in activities other than those mentioned in this clause, 20 
nothing contained herein shall apply to that part of its profits and 
gains as is attributable to such activities and as exceeds fifteen 
thousand rupees; 

(it) in respect of so much of the profits and gains of business 
carried on by it as does not exceed fifteen thousand rupees, if It 2 ^ 
Is a co-operative society other than a co-operative society refer¬ 
red to in clause (i); 


(iii) in respect of any interest and dividends derived from its 
investments with any other co-operative society; 

(iv) in respect of any income derived from the letting of 
godowns or warehouses for storage, processing or facilitating the 
marketing of commodities; 
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(u) in respect of any interest on securities chargeable under 
section 18 or any income from property chargeable under sec¬ 
tion 22 , where the total income of the co-operative society does 
not exceed twenty thousand rupees and the society is ncrt a 
5 housing society or an urban consumer’s society or a society 
carrying on transport business or a society engaged in the 
performance of any manufacturing operations with the aid of 
power: 

Provided that nothing contained in this section shall apply to a co- 
io operative society carrying on insurance business in respect ctf the pro¬ 
fits and gains of that business computed in accordance with section 44. 

Explanation .—For the purposes of this section, “an urban consu¬ 
mer’s co-operative society" means a society for the benefit of the con- 
lumers within the limits of a municipal corporation, municipality, 

15 municipal committee, notified area committee, town area or canton¬ 
ment. 

82. Income-tax shall not be payable by an assesses, who is a co¬ 

member of a co-operative society in respect of any dividends received operative 
by him from the society. socioty. 

20 83 . Income-tax shall not be payable by an assessee, which is an m»rketini ° f 

authority constituted under any law for the time being in force for society, 
the marketing of commodities, in respect of any income derived from 
the letting of godowns or warehouses for storage, processing or faci¬ 
litating the marketing of commodities. 

35 84. (1) Save as otherwise hereinafter provided, income-tax shall ^wiy 16 estt- 

not be payable by an assessee on so much of the profits or gains bilshcd in- 
derived from any industrial undertaking or hotel to which this section undartikins* 
applies as do not exceed six per cent, per annum on the capital em- or hotels, 
ployed in the undertaking or hotel, computed in the prescribed 
3° manner. 

(2) This section applies to any industrial undertaking which ful¬ 
fils all the following conditions, namely: — 

(i) it Is not formed by the splitting up or the reconstruction 
of a business already in existence; 

3 j (n) it is not formed by the transfer to a new business of a 

building, machinery or plant previously used for any purpose; 

(iii) it has begun or begins to manufacture or produce articles 
In any part of India at any timje within a period of eighteen years 
from the 1st day of April, 1948, or such further period as the 
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Central Government may, by notification in the Official Gazette, 
specify with reference to any particular industrial undertaking; 

(tv) it employs ten or more workers in a manufacturing 
process carried on with the aid of power, or employs twenty 
or more workers in a manufacturing process carried on without 5 
the aid of power. 

(3) This section applies to any hotel which— 

(a) starts functioning on or after the first day of April, 1961, 
and is not formed by the splitting up, or the reconstruction of, 
business already in existence or by the transfer to a new busi- l° 
ness of building, machinery or plant previously used in any other 
business; 

(b) is owned and run by a company registered In India with 
a paid-up capital of not less than five hundred thousand rupees; 

(c) is run In premises which are owned by the company; 15 

(d) has such number and types of guest rooms and provides 
such amenities as may be prescribed, having regard to the popu¬ 
lation and the tourist importance of the place in which the hotel 
Is located; and 

(e) Is for the time being approved for the purposes of this 2# 
sub-section by the Central Government. 

(4) If the Central Government is satisfied that, having regard to 
the circumstances relating to an industrial undertaking, it is no 
longer necessarv in the public interest to continue the exerrmtion 
conferred by this section, it may, by notification in the Official 
Gazette, direct that the exemption conferred by this section shall 
cease to apply to that industrial undertaking. 

(5) The profits or gains of an industrial undertaking or hotel to 

which this section applies shall b<» computed in accordance with the 
provisions contained in Chapter IV-D. 3° 

(6) Nothing in thi* section shall affect the application of the pro¬ 
visions contained In Chapter XI-D in relation to the profits or gains 
of an industrial undertaking or hotel to which this section applies. 

(7) The provisions of this sec+ion shall, in relation to an indus¬ 
trial undertaking, apply to the assessment— 35 

(i) for the assessment year relevant to the previous year in 
which an undertaking begins to manufacture or produce articles, 
and 



Sec. 2] THE GAZETTE OF INDIA EXTRAORDINARY 


307 


(ii) where the assessee is a co-operative society, for the six 
assessment years immediately succeeding, and where the assessee 
is any other person, for the four assessment years immediately 
succeeding. 

5 ( 8 ) The provisions of this section shall, in relation to a hotel, 

apply to the assessment for the financial year next following the 
previous year in which the hotel starts functioning and for the four 
assessments immediately succeeding. 

85. Subject to any rules that may be made by the Board in this Dividend 
10 behalf, income-tax shall not be payable by a shareholder in respect [^”2 
of so much of any dividend paid or deemed to be paid to him by an undertaking 
industrial undertaking or a hotel to which section 84 applies as is °* hotc1 ' 
attributable to that part of the profits or gains on which income-tax 
is not payable under section 84, 

*5 86. Income-tax shall not be payable by an assessee in respect of Other ln- 

the following— tomes ' 

(i) the interest due on any security of the Central Govern¬ 
ment issued or declared to be income-tax free; 

(ii) the interest due on any security of a State Government 
20 issued income-tax free, the income-tax whereon is payable by 

the State Government; 

(Hi) if the assessee is a partner of an unregistered firm, any 
portion of the assessee’s share in the profits and gains of the firm 
computed in the manner laid down in section 67 on which income- 
25 tax has already been paid by the firm; 

(in) if the assessee is a partner of a registered firm, 
the amount which represents the difference between— 

(a) the assessee’s share in the total income of the firm, 

and 

30 (b) his share in such total income as reduced by the 

income-tax, if any, payable by the firm, 

the shares in either case being computed in the manner laid down 
in section 67; and 

( v ) if the assessee is a member of an association of persons, 

35 or a body of individuals other than a Hindu undivided family, a 
company or a firm, any portion of the amount which he is entitled 
to receive from the association or body on which income-tax has 
already been paid by the association or body. 
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CHAPTER VIII 
Rebates and reliefs 
A,—Rebate of income-tax 


Rebate on 
life insura¬ 
nce premia, 
annuities 
and contri¬ 
butions to. 
provident 
fund, etc 


87. (I) Subject to the provisions of this section, the assessee shall 
be entitled to a deduction, from the amount of income-tax on his total ^ 
Income with which he is chargeable for any assessment year, of an 
amount equal to the income-tax calculated at the average rate of 
Income-tax on the following sums, namely: — 

(a) where the assessee is an individual, any sums paid in th® 
previous year by the assessee out of his total Income— 

(i) to effect or to keep in force an insurance on the lilt 
of the assessee or on the life of the wife or husband of the 


assessee; or 


(ii) to effect or to keep in force a contract for a deferred 
annuity on the life of the assessee or on the life of the wife or 1 . 
husband of the assessee; or 


(iii) as a contribution to any provident fund to which th® 
Provident Funds Act, 1925, applies: 


(b) where the assessee is a Hindu undivided family, any 
sums paid in the previous year by the assessee out of its total in- 2Q 
come to effect or to keep in force an insurance on the life of any 
male member of the family or of the wife of any such member; 

(c) any sum deducted in the previous year from the salary 
payable by or on behalf of the Government to any individual, 
being a sum deducted in accordance with the conditions of his 25 
service, for the purpose of securing to him a deferred annuity 
or making provision for his wife or children, in so far as the 
sum so deducted does not exceed one-fifth cf the salary; 


(d) if the assessee is an employee participating in a recognis¬ 
ed provident fund, his own contributions to his individual account 30 
in the fund in the previous year, to the extent provided in rule 7 
of Part A of the Fourth Schedule; 


(e) if the assessee is an employee participating in an approv¬ 
ed superannuation fund, any sum paid in the previous year by 
him by way of contribution towards the superannuation fund. 


19 of 1925. 



Sec. 2] 


THE GAZETTE OF INDIA EXTRAORDINARY 


309 


(2) The provisions of clauses (a) and (b) of tub-section (1) shall 
apply only to so much of any premium or other payment made on a 
policy other than a contract of deferred annuity as is not in excess 
of ten per cent, of the actual capital sum assured. 

5 Explanation .—In calculating any such capital sum, no account 

shall be taken— 

(i) of the value of any premiums agreed to be returned, 
or 

( ii) of any benefit by way of bonus or otherwise over and 
1 ® above the sum actually assured, which is to be or may be re¬ 
ceived under the policy by any person. 

(3) The aggregate of the sums in respect of which a deduction 
of income-tax is allowed under sub-section (1), shall not exceed, 
in the case of an individual, one-fourth of his total income or eight 
thousand rupees, whichever is less, and in the case of a Hindu 
undivided family, one-fourth of its total income or sixteen thousand 
rupees, whichever is less. 

88. 0) Subject to the provisions of this section, the assessee shall 
be entitled to a deduction from the amount of income-tax on his 
20 total income with which he is chargeable for any assessment year 
of an amount equal to the income-tax calculated at the average rate 
of income-tax on any sums paid bv him in the previous year as 
donations to any institution or fund to which this section applies 
or in respect of any sums paid by him on or after the 1st day of 
2 5 April, 1960, as donations to Government or to any local authority 
to be utilised for any charitable purpose. 

(2) No deduction shall be made under sub-section (1) if the 
segregate of the sums paid as aforesaid by the assessee is less than 
two hundred and fifty rupees. 

3° (3) No deduction shall be mnde under sub-section (1) in respect 

of any sums paid in excess of seven and a half per cent, of the 
assessee’s total Income as reduced bv anv portion thereof on which 
income-tax is not payable under any provision of this Act and by 
any amount In respect of which a deduction of income-tax has 
35 been granted under anv other provision of this Chapter, or one 
hundred end fifty thousand rupees, whichever is less. 

( 4 ) The amount of income-tax deductible under this section, to¬ 
gether with the amount of supT-tax deductible under section 100 
shall not in any case exceed half the aggregate of-the donations in 

40 respect of which the deduction is allowed under this section. 

103 G of I—10 
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(5) This section applies only to donations to an institution or 
fund established in India for a charitable purpose which fulfils the 
following conditions, namely:-— 

(i) if the institution or fund derives any income, such in¬ 
come would not be liable to inclusion in its total income under 5 
the provisions of sections 11 and 12 or clause (22) of section 10 ; 

(ii) the instrument under which the institution or fund is 
constituted does not or the rules governing the institution or the 
fund do not contain any provision for the transfer or application 

at any time of the whole or any part of the income or assets of the io 
institution or fund for any purpose other than a charitable pur¬ 
pose; ) 

(iii) the institution or fund is not expressed to be for the 
benefit of any particular religious community; 

(in) the institution or fund maintains regular accounts of Its 15 
receipt and expenditure; and 

( v ) the institution or fund is either constituted as a public 
charitable trust or is registered under the Societies Registration 
Act, 1860, or under any law corresponding to that Act in force In 31 l86 °- 

any part of India or under section 26 of the Companies Act, 1956, 20 t of I »5*- 
or is a university established by law, or is any other educational 
institution recognised by the Government or by a university es¬ 
tablished by law, or affiliated to any university established by 
law or is an institution financed wholly or in part by the Govern¬ 
ment or a local authority. , 3 5 


Explanation .—An institution or fund < stablished for the benefit 
of scheduled castes, backward classes, scheduled tribes or of women 
and children shall not be deemed to be an institution or fund expres¬ 
sed to be for the benefit of a religious community within the meaning 
of clause (iii) of this sub-section. 30 


B .—Relief for income-tax 


Relief when 
salary, etc. is 
paid in 
arrears or 
in advance. 


89. ( 1 ) Where, by reason of any portion of an assessee’s salary 
being paid in arrears or in advance or by reason of his having receiv¬ 
ed in any one financial year salary for more than twelve months or a 
payment which under the provisions of sub-clause (i), sub-clause (ii) 35 
or sub-clause (iii) of clause (3) of section 17 is a profit in lieu of 
salary, his income is assessed at a rate higher than that at which it 
would otherwise have been assessed, the Commissioner may, on an 
application made in this behalf by the assessee, grant such relief as he 
considers appropriate. 4® 


(2) Where, by reason of any portion of income from interest or 
securities being received in arrears, an assessee's total income is asses¬ 
sed at a rate higher than that at which it would otherwise have been 
assessed, the Commissioner may, on an application made in this behalf 
by the assessee, grant such relief as he considers appropriate. 45 
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CHAPTER IX 
Double taxation relief 

SO. The Central Government may enter into an agreement— Agreement 

with foreign 

(a) with the Government of any country outside India for countries, 

5 the granting of relief in respect of income on which have been 

paid both income-tax (including super-tax) under this Act and 
income-tax in that country, or 

(b) with the Government of any country outside India for 
the avoidance of double taxation of income under this Act and 

io under the corresponding law in force in that country; 

and may, by notification in the Official Gazette, make such provi¬ 
sions as may be necessary for implementing the agreement. 

91. (1) If any person who is resident in India in any previous Counnrto*^ 
year proves that, in respect of his income which accrued or arose agreement 
15 during that previous year outside India (and which is not deemed 
to accrue or arise in India), he has paid in any country with which 
there is no agreement under section 90 for the relief or avoidance 
of double taxation, income-tax, by deduction or otherwise, under 
the law in force in that country, he shall be entitled to the deduc- 
30 tion from the Indian income-tax payable by him of a sum calculated 
on such doubly taxed income at the Indian rate of tax or the rate 
of tax of the said country, whichever is the lower, or at the Indian 
rate of tax if both the rates are equal. 

(2) If any person who is resident in India in any previous year 
25 proves that in respect of his income which accrued or arose to him 
during that previous year in Pakistan he has paid in that country, 
by deduction or otherwise, tax payable to the Government under 
any law for the time being in force in that country relating to 
taxation of agricultural income, he shall be entitled to a deduction 
30 from the Indian income-tax payable by him— 

(a) of the amount of the tax paid in Pakistan under any 
law aforesaid on such income which is liable to tax under this 
Act also; or 

(b) of a sum calculated on that income at the Indian rate 
33 of tax; 

whichever is less. 
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(S) If any non-r©aidant person is assessed on his share in the 
Income of a registered firm assessed as resident in India in any pre¬ 
vious year and such share includes any income accruing or arising 
outside India during that previous year (and which is not deemed 
to accrue or arise in India) in a country with which there is no 5 
agreement under section 90 for the relief or avoidance of double 
taxation and he proves that he has paid income-tax by deduction or 
otherwise under the law in force in that country in respect of the 
same share of mcome, he shall be entitled to a deduction from the 
Indian income-tax payable by him of a sum calculated on such doub¬ 
ly taxed share of mcome at the Indian rate of tax or the rate of 
tax of the said country, whichever Is the lower, or at the Indian rate 
of tax if both the rates are equal. 

Explanation .—In this section,— 

(i) the expression “Indian income-tax” means income-tax 
and super-tax charged in accordance with the provisions of this 
Act; 

(u) the expression “Indian rate of tax” means the rate 
determined by dividing the amount of Indian income-tax after 
deduction of any relief due under the piovisions of this Act but 20 
before deduction of any relief due under this section, by the 
total Income; 

(iii) expression “rate of tax of the said country” means 
Income-tax and super-tax actually paid in the safd country m 
accordance with the corresponding laws in force in the said 3 ^ 
country after deduction of all relief due, but before deduction 

of any relief due m the said country in respect of double taxa¬ 
tion, divided by the whole amount of the Income as assessed In 
the said country. 

(iv) the expression “income-tax” in relation to any country* 3° 
includes any excess profits tax or business profits tax charged 
on the profits by the Government of any part of that country or 

a local authority m that country. 
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CHAPTER X 

Special provisions relating to avoidance of tax 

92. Where a business is carried on between a resident and a non- Income from 
resident and it appears to the Income-tax Officer that, owing to wic h n o n - 
5 the close connection between them, the course of business is so * C 8 id ^s, t 
arranged that the business transacted between them produces to the ed in certain 
resident either no profits or less than the ordinary profits which cases, 
might be expected to arise in that business, the Income-tax Officer 
shall determine the amount of profits which may reasonably be 
10 deemed to have been derived therefrom and include such amount 
in the total income of the resident. 


93. (1) Where there is a transfer of assets by virtue or In con- Avoidance 
sequence whereof, either alone or in conjunction with associated taxT°mm- 
operations, any income becomes payable to a non-resident, the fol- sections re- 

15 lowing provisions shall apply— transfer of 

income to 
non-resid- 

(a) where any person has, by means of any such transfer, ents. 
either alone or In conjunction with associated operations, ac¬ 
quired any rights by virtue of which he has, within the mean¬ 
ing of this section, power to enjoy, whether forthwith or in the 
future, any income of a non-resident person which, if it were 
income of the first-mentioned person, would be chargeable to 
income-tax, that income shall, whether it would or would not 
have been chargeable to' income-tax apart from the provisions 
of this section, be deemed to be income of the first-mentioned 
25 person for all the purposes of this Act; 


(b) where, whether before or after any such transfer, any 
such first mentioned person receives or is entitled to receive 
any capital sum the payment whereof is In any way connected 
with the transfer or any associated operations, then any income 
which, by virtue or in consequence of the transfer, either alone 
or in conjunction with associated operations, has become the 
income of a non-resident shall, whether it would or would not 
have been chargeable to income-tax apart from the provisions 
of this section, be deemed to be the income of the first men¬ 
tioned person for all the purposes of this Act. 
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Explanation .—The provisions of this sub-section shall apply also 
in relation to transfers of assets and associated operations carried 
out before the commencement of this Act. 


(2) Where any person has been charged to income-tax on aiiy 
income deemed to be his under the provisions of this section and 5 
that income is subsequently received by him, whether as income or 
in any other form, it shall not again be deemed to form part of his 
income for the purposes of this Act. 


(3) The provisions of this section shall not apply if the first 
mentioned person in sub-section ( 1 ) shows to the satisfaction of io 
the Income-tax Officer that— 

(a) neither the transfer nor any associated operation had 
for its purpose or for one of its purposes the avoidance of liabi¬ 
lity to taxation; or 

(b) the transfer and all associated operations were bona 15 
fide commercial transactions and were not designed for the 
purpose of avoiding liability to taxation. 


Explanation .—For the purposes of this section,— 

(a) references to assets representing any assets, income or 
accumulations of income include references to shares in or 20 
obligation of any company to which, or obligation of any 
other person to whom, those assets, that income or those ac¬ 
cumulations are or have been transferred; 

(b) any body corporate incorporated outside India shall be 
treated as if it were a non-resident; 

(c) a person shall be deemed to have power to enjoy the 
income of a non-resident if— 

(i) the income is in fact so dealt with by any person 
as to be calculated at some point of time and, whether in 
the form of income or not, to enure for the benefit of the „ 
first-mentioned person in sub-section (I), or 
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(ii) the receipt or accrual of the income operates to 
increase the value to such first-mentioned person of any 
assets held by him or for his benefit, or 

(Hi) such first-mentioned person receives or is entitled 
5 to receive at any time any benefit provided or to be pro¬ 

vided out of that income or out of moneys which are or 
will be available for the purpose by reason of the effect or 
successive effects of the associated operations on that in¬ 
come and assets which represent that income, or 

10 (iv) such first-mentioned person has power by means 

of the exercise of any power of appointment or power of 
revocation or otherwise to obtain for himself, whether with 
or without the consent of any other person, the beneficial 
enjoyment of the income, or 

(v) such first-mentioned person is able, in any manner 
whatsoever and whether directly or indirectly, to control 
the application of the income; 

(d) In determining whether a person has power to enjoy 
income, regard shall be had to the substantial result and effect 
of the transfer and any associated operations, and all benr' ts 
which may at any time accrue to such person as a result of the 
transfer and any associated operations shall be taken into account 
irrespective of the nature or form of the benefits. 

(4) (a) “assets” includes property or rights of any kind and 
25 “transfer” in relation to rights includes the creation of those rights; 


( b) "associated operation”, in relation to any transfer, means 
an operation of any kind effected by any person in relation to— 

(i) any of the assets transferred, or 

(ii) any assets representing, whether directly or indirectly, 
any of the assets transferred, or 

(iii) the income arising from any such assets, or 
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(iv) any assets representing, whether directly or indirectly, 
the accumulations of income arising from any such assets; 

(c) “benefit” includes a payment of any kind; 

(d) “capital sum” means— 

ft) any sum paid or payable by way of a loan or repayment 5 
of a loan; and 

(ii) any other sum paid or payable otherwise than as Income, 
being a sum which is not paid or payable for full consideration 
in money or money’s worth. 

94. (1) "Where the owner of any securities (in this sub-section and 10 
In sub-section (2) referred to as “the owner”) sells or transfers those 
securities, and buys back or re-acquires the securities, then, if the re¬ 
sult of the transaction is that any interest becoming payable In respect 
of the securities is receivable otherwise than bv the owner, the interest 
payable as aforesaid shall, whether it would or would not have been 15 
chargeabl° to income-tax apart from the provisions of this sub-section, 
be deemed, for all the purposes of this Act. to be income of the owner 
and not to be the income of any other person. 

Explanation .—The references in this sub-section to buying back or 
re-acquiring the securities shell be deemed to include references to 2 c 
buying or acquiring similar securities, so however, that where similar 
securities are bought or acquired, the owner shall be under no greater 
liability to income-tax than he would have been under if the original 
securities had been bought back or re-acquired. 

(2) Where any person has had at any time during any previous 25 
year any beneficial interest in any securities, and the result of any 
transaction relating to such securities or the income thereof is that, 

In respect of such securities within such year, either no income is 
received by him or the income received by him is less than the sum 
to which the income would have amounted if the income from such 30 
securities had accrued from day to day and been apportioned accord¬ 
ingly, then the ineom° from such securities for such year shall be 
deemed to be the income of such person, 

(3) The provisions of sub-section (1) or sub-section (2) shall not 
apply if the owner, or the person who has had a beneficial interest 3 s 
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jn the securities, as the case may be, proves to the satisfaction of the 
Income-tax Officer— 

(a) that there has been no avoidance of income-tax, or 

(b) that the avoidance of income-tax was exceptional and 
5 not systematic and that there was not in his case in any of the 

three preceding years any avoidance of income-tax by a transac¬ 
tion of the nature referred to in sub-section (1) or sub-section 

( 2 ). 

(4) Where any person carrying on a business which consist* 

10 wholly or partly in dealing in securities buys or acquires any securi¬ 
ties and sells back or re-transfers the securities, then, if the result of 
the transaction is that interest becoming payable in respect of the 
securities is receivable by him, no account shall be taken of the 
transaction in computing for any of the purposes of this Act the 

!5 profits arising from or loss sustained in the business. 

(5) Sub-section (4) shall have effect, subject to any necessary 
modifications, as if references to selling back or re-transferrlng the 
securities included references to selling or transferring similar 
securities, 

2 c (6) The Income-tax Officer may, by notice in writing, require any 
person to furnish him within such time as he may direct (not being 
less than twenty-eight days), in respect of all securities of which 
such person was the owner or in which he had a beneficial interest 
at any time during the period specified in the notice, such particular* 
as he considers necessary for the purposes of this section and for the 
purpose of discovering whether income-tax has been borne in respect 
of the Interest on all those securities. 

Explanation .—For the purposes of this section,— 

(a) "interest” includes a dividend; 

g 0 (b) “securities” includes stocks and shares; 

(c) securities shall be deemed to be similar if they entitle 
their holders to the same rights against the same persons as to 
capital and interest and the same remedies for the enforcement 
of those rights, notwithstanding any difference in the total 
nominal amounts of the respective securities or in the form in 

^ which they are held or in the manner in which they can be 
transferred. 

103 G of I Ex.—11. 
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CHAPTER XI 

Super-tax 
A.—General 

95. (1) In addition to the income-tax charged for any assessment 

year, and save as otherwise provided in this Act, there shall be 5 
charged for that assessment year in respect of the total income of 
the previous year or previous years, as the case may be, of every 
person, not being a registered firm, an additional duty of income-tax 
(in this Act referred to as super-tax) at the rate or rates laid down 
for that assessment year by any Central Act: io 

Provided that, where by virtue of any provision of this Act super¬ 
tax is to be charged in respect of the income of a period other than 
the previous year, super-tax shall be charged accordingly. 

(2) In respect of income chargeable under sub-section (1), super¬ 
tax shall be deducted at the source or paid in advance, where it is so 15 
deductible or payable under any provision of this Act. 

(3) In the case of a registered firm, or an unregistered firm which 
has been assessed in the manner applicable to a registered firm under 
the provisions of clause (b) of section 183, super-tax shall he payable 
by each partner of the firm individually on his share in the income 20 
of the firm and not by the firm itself. 

96. Subject to the provisions of this Chapter, the total income of 
any person shall, for the purposes of super-tax, be the total income 
as assessed for the purposes of income-tax, and where an assessment 

of total income has become final and conclusive for the purposes of 25 
income-tax for any assessment year, the assessment shall also be 
final and conclusive for the purposes of super-tax for the same 
assessment year. 

97. ( 1 ) AH the provisions of this Act relating to the charge, assess¬ 
ment, collection and recovery of income-tax shall apply, so far as 30 
may be and save as otherwise provided, to the charge, assessment, 
collection and recovery of super-tax. 

(2) Save as expressly provided in any other section in this 
Chapter, the provisions of section 4, clause (e) of section 87, 
section 164, section 181 and sub-section (1) of section 191 and of 35 
Chapters VII and VIII and rule 7 of Part A of the Fourth Schedule 
and rule 3(c) (ii) of the First Schedule shall not apply to the charge, 
assessment, collection and recovery of super-tax. 
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98 . Without prejudice to the generality of the provisions of sec¬ 
tion 96, the Explanation to sub-section (1) of section 94, sub-sec¬ 
tions (2), (3) and ( 6 ) of that section and section 270 shall apply in 
relation to super-tax as they apply in relation to income-tax, with 

5 the modification that references therein to income-tax shall be cons¬ 
trued as references to super-tax. 

B.—Incomes forming part of total income on which no super-tax is 

payable 

99 . ( 1 ) Super-tax shall not be payable by an assessee in respect 
io jf the following amounts which axe included in his total income— 

(i) if the assessee is a partner of an unregistered firm, 
any portion of the assessee’s share in the profits and gains of 
the Arm computed in the manner laid down in section 67 on 
which super-tax has already been paid by the firm; 

15 (ii) if the assessee is a member of an association of persons 

or any other body of individuals, any portion of the amount 
which he is entitled to receive from the association or body, on 
which super-tax has already been paid by the association or body, 
as the case may be; 

20 (in) any dividends received by the assessee from a co¬ 

operative society as a member thereof; 

(iu) if the assessee is a company, any dividend received 
by it from an Indian company formed and registered after the 
31st day of March, 1952, where— 

2< - (1) the Central Government is satisfied that the Indian 

company is wholly or mainly engaged in an industry for 
the manufacture or production of any one or more of the 
following, namely: — 

(a) Coal including coke and other derivatives; 
g 0 (b) Iron and Steel (metal), ferro-alloys and special 

steels; 

(c) Motor and aviation fuel, kerosene, crude oils 
and synthetic oils (not being oil exploration); 

(d) Chemicals (other than fertilisers) of the fob 

35 lowing types; 

(i) Inorganic heavy chemicals; 

(ii) Organic heavy chemicals; 

(iii) Fine chemicals (including photograph,) 
chemicals); 


A\ oidcnce 
of Super-tax 
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chargeable to 
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(iv ) Synthetic rubber; 

(v) Man-made fibres, other than viscose 
rayon; 

(in) Coke oven by-products; 

(vii) Coal-tar distillation products like naptha- 5 
lene, anthracene and the like; 

(viii) Explosives, including gun powder and 
safety fuses; 

(e) Inorganic, organic and mixed fertilisers; 

(f) Industrial machinery of the following types 10 
(including gear wheels and parts thereof, boilers and 
steam generating plants): — 

A. —Major items of specialised equipment used 
in specific industries: 

(i) Textile machinery (such as frames, 15 
carding machines, powerlooms and the like) 
including textile accessories; 

(it) Jute machinery; 

(Hi) Rayon machinery; 

(iv) Sugar machinery; 20 

( v) Tea machinery; 

( vi ) Mining machinery; 

(vii) Metallurgical machinery; • 

(viii) Cement machinery; 

(ix) Chemical machinery; 

(x) Pharmaceuticals machinery; 

(xi) Paper machinery; 

B. —General items of machinery used in several 

industries, such as the equipment required for 
various ‘unit processes’: 30 

(i) Size reduction equipment—crushers, ball 
mills and the like; 

(ii) Conveying equipment—bucket eleva¬ 
tors. skip hoists, cranes, derricks and the like; 

(iii) Size separation units—screens, classifl- 35 
ers and the like; 

(iv) Mixers and reactors—kneading mills, 
turbo mixers and the like; 

(u) Filtration equipment—filter presses, 
rotary filters and the like; 


40 
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(in) Centrifugal machines; 

(ini) Evaporators; 

(tnii) Distillation equipment; 

(ix) Crystallisers; 

(x) Driers; 

(xi) Power driven pumps—reciprocating, 
centrifugal and the like; 

(xii) Air and gas compressors and vacuum 
pipes (excluding electrical furnaces); 

(xiii) Refrigeration plants for industrial 

use; 

( xiv ) Fire fighting equipment and appli¬ 
ances including fire engines; 

C.—Other items of industrial Machinery: 

(i) Ball, roller and tapered bearings; 

(it) Speed reduction units; 

(in) Grinding wheels and abrasives. 

(g) Machinery and equipment for the generation, 
transmission and distribution of electric energy; 

(h) Non-ferrous metals including alloys; 

(i) Paper including newsprint and paper board; 

(j) Internal combustion engines; 

(k) Power-driven pumps: 

(l) Automobiles; 

(m) Tractsrs; 

(n) Cement; 

Co) Electric Motors; 

(p) Locomotives; 

(q) Rolling Stock; 

(r) Machine Tools; 

(s) Agriculture Implements; 

(t) Ferro-manganese; 

( u ) Dye-stuffs; and 

( v ) Refractories; and 

(2) the income of the Indian Company would ha^' been 
exempt under the provisions of section 84, if the provisions 
of that section had been applicable thereto. 
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( v) where the assessee is a co-operative society, any income 
in respect whereof no income-tax is payable by it by virtue of 
the provisions of section 81. 

(2) The exemption conferred by clause (in) of sub-section (1 ), 
shall apply also to dividends payable to a company in respect of 5 
any fresh capital raised by an Indian Company after the 28th day of 
February, 1953, by public subscription for the purpose of increasing 
the production of or starting a separate unit of any one or more of 
the items specified in sub-clause ( 1 ) of clause (in) of sub-section (1). 

(3) Super-tax shall not be payable by an assessee which i? an I0 
authority constituted under any law for the time being in force 
for the marketing of commodities on any income derived from the 
letting of godowns or warehouses for storage, processing or facilitat¬ 
ing the marketing of commodities. 


C.—Rebate of super-tax 15 

100. (1) Where under the provisions of section 88 , an assessee 
is entitled to a deduction of income-tax in respect of any sum paid 
as donation, he shall also be entitled, subject to the provisions of 
[sub-section (4) of that section, to a deduction, trom the amount of 
super-tax with which he is chargeable on his total income, of an 20 
amount equal to the super-tax calculated at the average rate of 
super-tax on such sum. 


(2) The provisions of this section do not apply to a company. 

101. (I) The assessee shall be entitled to a deduction from the 
amount of super-tax with which he is chargeable on his total income, 25 
of an amount equal to the super-tax, calculated at the average rate 
of super-tax, on profits or gains derived from an industrial under¬ 
taking or hotel in cases where and to the extent to which income-tax 
is not payable on such profits or gains under section 84. 

( 2 ) Subject to any rules that may be made by the Board in this 30 
behalf, a shareholder shall be entitled to a deduction, from the 
amount of super-tax with which he is chargeable on his total income, 
of an amount equal to the super-tax, calculated at the average rate 
of super-tax, on so much of any dividend paid or deemed to be paid 
to him by an industrial undertaking or hotel as is attributable to that 35 
part of the profits or gains on which he is entitled to a deduction of 
super-tax under this section. 


102. Where the assessee is a partner of e registered firm, he shall 
be entitled to a deduction, from the amount of super-tax with 
which he Is chargeable on his total income, of an amount equal to 4° 
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the super-tax calculated at the average rate of super-tax on the 
following sum, that is to say— 

the amount which represents the difference between— 

(t) the assessee’s share in the total income of the firm, 

^ and 

(ii) his share in the total income of the firm as reduced 
by the income-tax. if any, payable by the firm, at the rate 
of income-tex applicable to its total income, on the amount 
of its income from all sources other than from any 
10 business carried on by it 

the shares in either case being computed in the manner laid down 
in section 67. 

103. The provisions of section 89 apply in relation to super-tax 
as they apply in relation to income-tax. 

D.— Additional super-tax on undistributed pro-fits 

104. (I) Subject to the provisions of sub-section (2) and of 
sections 105, 106 and 107, where the Income-tax Officer is satisfied 
that in respect of any previous year the profits and gains distribu¬ 
ted as dividends by any company within the twelve months imme- 

20 diately following the expiry of that previous year are less than the 
statutory percentage of the distributable income of the company of 
that previous year, the Income-tax Officer shall make an order in 
writing that the company shall, apart from the sum determined as 
payable by it on the basis of the assessment under section 143 or 
25 section 144, be liable to pav super-tax et the rate of— 

(a) fifty per cent, in the case of an investment company, 

and 


(b) thirty-seven per cent, in the case of any other company, 
on the distributable income as reduced by the dividends actually 
3 o distributed, if any. 

(2) The Income-tax Officer shall not make an order under sub¬ 
section (1) if he is satisfied— 

(i) that, having regard to the losses incurred by the 
company in earlier years or to the smallness of the nroflts made 
35 in the previous year, the payment of dividend or a larger 
dividend than that declared would be unreasonable; or 
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(u) that the payment of a dividend or a larger dividend 
than that declared would not have resulted in a benefit to the 
revenue; or 

(iit) that at least 75 per cent, of the share capitwl of the 
company is throughout the previous year beneficially held by an 3 
institution or fund established in India for a charitable purpose 
the income whereof is exempt under section 11 or section 12 , 

105. (1) No order under section 104 shall be made,— 

(i) in the case of an investment company which has distri¬ 
buted not less than eighty per cent of its distributable income; or id 

( ii ) in the cese of any other company whose distribution 
falls short of the statutory percentage by not more than ten per 
cent of Its distributable income; or 

(Hi) in any case where according to the return made by a 
company under section 139 it has distributed not less then the 15 
statutory percentage of its distributable income, but in the 
assessment made by the Income-tax Officer under section 143 or 
section 144 a higher total income is arrived at end the difference 
in the total income does not arise out of the application of the 
proviso to sub-section (1) of section 145 or sub-section (21 of 20 
section 145 or section 144 or the omission by the company to 
disclose its income fully and truly; or 

(iv) in the case of a company where a reassessment is made 
under the provisions of clause (b) of section 147 and the sum 
distributed as dividends falls short of the statutory percentage of 25 
the distributable income determined on the basis of the 
re-assessment: 

unless the company, on receipt of a notice from the Income-tax 
Officer that he proposes to make such an order, fails to make within 
three months of the receipt of such notice, a further distribution 30 
of its profits and gains so that the total distribution made is not Jess 
than the statutory percentage of the distributable income. 

(2) Any further distribution made under sub-section (I) shall 
not be tauten into account in deciding whether the provisions of 
section 104 apply in respect of the previous year In which the further 33 
distribution is made. 

106. No order under section 104 shall be mede after the expiry of 
four years from the end of the assessment year relevant to th° previ¬ 
ous year referred to in sub-section ( 1 ) of that section or after the 
expiry of one year from the end of the financial year in which the 40 
assessment or re-assessment of the profits and gains of the previous 
year aforesaid is mede, whichever is later. 
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107. No order shall bo made by the Income-tax Officer under Approval of 
section 104 unless the previous approval of the Inspecting Assistant 
Commissioner has been obtained, and the Inspecting Assistant Com- Commin- 
missioner shall not give his approval to any order proposed to be 
5 made by the Income-tax Officer until he has given the company section 104 . 
concerned an opportunity of being heard- 


10 


108. Nothing contained m section 104 shall apply— 

(a) to any company in which the public are substantially 
interested; or 

(b) to a subsidiary company of such company if the whole of 
the share capital of such subsidiary company has been held by 
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the parent company or by its nominees throughout the previous 


year. 


15 


20 


109. For the purposes of sections 104 and 105,— 

(i) “distributable income” means the total income of a com¬ 
pany as reduced by— . 

(a) the amount of income-tax and super-tax payable by 
the company in respect of its total income, but excluding the 
amount of any super-tax payable under section 104; 


“Distri¬ 
butable in¬ 
come”, “In¬ 
vestment 
company” 
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tory per¬ 
centage” 
defined. 


(b) the amount of any other tax levied under any law 
for the time being in force on the company by the Govern¬ 
ment or by a local authority in excess of the amount, if any, 
which has been allowed in computing the total income; 


(c) any sum in respect of which a deduction of income- 
25 tax is allowed under the provisions of section 88 ; and 


(d) in the case of a banking company, the amount 
actually transferred to a reserve fund under section 17 of the 
Banking Companies Act, 1949; 

(ii) “investment company” means a company whose business 
consists wholly or mainly in the dealing in or holding of invest- 
-° ments; 

(in) “statutory percentage” means,— 

(1) in the case of an investment company.90% 

(2) in the case of an Indian company whose business 
consists wholly in the manufacture or processing of goods or 

35 in mining or in the generation or distribution of electricity 

or any other form of power..50% 

108 G of 1—12 
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(3) in the case of an Indian company, a part only of 
whose business consists in any of the activities specified in 
the preceding clause— 

(a) in relation to the said part of the company’s 

business ..50% 5 

(b) in relation to the remaining part of the com¬ 
pany’s business— 

(1) if it is a company which satisfies the condi¬ 
tions specified in sub-clause (a) of clause (4)..90% 

( 2 ) in any other case. ... .05% 10 

the said percentages being applied separately with reference 
to the amounts of profits and gains attributable to the two 
parts of the company’s business aforesaid «s if the said 
amounts were respectively the total income of the company 
in relation to each of its parts, the amount of dividends and 15 
taxes also being similarly apportioned, for the purposes of 
section 104 and this section; 

(4) in the case of any other company not referred to 
in the preceding clauses,-— 

(a) where the accumulated profits and reserves 20 
(including depreciation reserves and any amounts capi¬ 
talised from the earlier reserves) representing accumula¬ 
tions of past profits which have not been the subject of 
an order under section 104 or the corresponding provision 
of the Indian Income-tax Act, 1922 exceed— 25 11 of 1922 

either 

I. the aggregate of— 

(i) the paid-up capital of the company ex¬ 
clusive of the capital, if any, created out of its 
profits and gains which have not been the sub- 30 
ject of an order under section 104, and 

(ii) any loan capital which is the property of 
the shareholders; 


or 

II. the cost of the fixed assets as shown in the 35 
books of the company, 

whichever of these is greater..90% 

(b) where sub-clause (a) does not apply.05%. 
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CHAPTER XII 

Determination of tax in certain special cases 

110. Where there is included in the total income of an assessee any Dnermina- 
income on which no income-tax or, as the case may be, no super-tax © n income on 

5 is payable under the provisions of this Act, the assessee shall be which no tax 
, . , , Is payable, 

entitled to a deduction— 

(a) from the amount of income-tax with which he is 
chargeable on his total income, of an amount equal to the income- 
tax calculated at the average rate of income-tax on the amount 

,0 on which no income-tax is payable, and 

(b) from the amount of super-tax with which he is chargea¬ 
ble on his total Income, of an amount equal to the super-tax 
calculated at the average rate of super-tax on the amount on 
which no super-tax is payable. 

*5 111. (1) Where the accumulated balance due to an employee Tax on 

participating in a recognised provident fund is included in his total balance of** 
income, owing to the provisions of rule 8 of Part A of the Fourth recognised 
Schedule not being applicable, the Income-tax Officer shall calculate cnt 
the total of the various sums of income-tax and super-tax in accord- 
20 ance with the provisions of sub-rule (1) of rule 9 thereof. 

(2) Where the accumulated balance due to an employee partici¬ 
pating in a recognised provident fund which is not included in his 
total income under the provisions of rule 8 of Part A of the Fourth 
Schedule becomes payable, super-tax shall be calculated in the man- 
3 ner provided in sub-rule (2) of rule 9 thereof. 


112. Where the total income of an assessee, being a person refer- Tax on corn- 
red to in sub-clause (a), sub-clause (b) or sub-clause (c) of clause P cnsation - 
(ii) of section 28. includes any compensation or other payment 
which is chargeable as the profits apd gains of business or profession 
3° in accordance with the provisions of clause (ii) of that section, the 
tax payable bv him on his total income shall be— 

(i) the income^ax payable on his total income as reduced 
by the amount of such compensation or other payment; 

(ii) the super-tax payable on his total income as reduced 
35 by the amount of such compensation or other payment; and 

(iii) the tax on such compensation or other payment equal 
to the amount which bears to the income-tax and super-tax 
which would have been payable on his total income as reduced 
by two-thirds of the amount of such inclusion - the same propor- 

4° tion as the whole amount of such compensation or other payment 
bears to such reduced total income, 
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113 ( 1 ) Whore a person is a non-resident and is not a company, 
the tax payable by him or on his behalf, on his total income shall 
be an amount equal to— 

(a) the income-tax which would be payable on his total 

income at the maximum rate, plus 5 

(b) either the super-tax which would be payable on his 
total income at the rate of nineteen per cent or the super-tax 
which would be payable on his total income if it were the total 
income of a resident, whichever is greater. 

(2) Notwithstanding anything contained in sub-section ( 1 ), 10 
where a citizen of India, not resident in India, is in receipt of salary 
from the Government for rendering service outside India, the tax 
payable by him on his total income for the assessment years com¬ 
mencing with the assessment year 1960-61 shall be determined with 
reference to his total world income in the manner specified in sub- 15 
sections ( 3) and (4). 

(3) Any non-resident, other than a company, may, on or before 
the 30th day of June of the assessment year in which he first becomes 
assessable, by notice in writing to the Income-tax Officer, declare 
(such declaration being final and being applicable to all assessments 20 
thereafter) that the-tax payable by him or on his behalf on his total 
income shall be determined with reference to his total world income, 
and thereupon, notwithstanding the provisions of sub-section ( 1 ), 
such tax shall be determined in accordance with sub-section (4). 

(4) Where under the provisions of sub-section (3) any non-resi- 25 
dent has exercised his option to be taxed with reference to his total 
world income, the tax payable by him or on his behalf shall be the 
tax payable on his total income as if it were his total world income 
or an amount bearing to the total amount of tax which would have 
been payable on his total world income had it been his total income 30 
the same proportion as the total income bears to the total world 
income, whichever is greater, 

(5) Where any person referred to in sub-section (1) satisfies the 
Income-tax Officer that he was prevented by sufficient cause from 
making the declaration referred to in sub-section (3) or in any 35 
similar provision of the Indian Income-tax Act, 1922, on the first 
occasion on which he became assessable under this Act or the said 
Act, as the case may be, and his failure to make such declaration 
has not resulted in reducing his liability to tax for any year, the 
Income-tax Offlcef may, with the previous approval of the Inspecting 4° 
Assistant Commissioner, allow such person to make the declaration 


of 1922. 
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at any time after the expiry of the period specified, and such decla¬ 
ration shall have effect in relation to the assessment for the year 
in which the declaration is made (if such assessment had not been 
completed before such declaration) and all assessments for subse- 
5 quent assessment years. 

114. Where the total income of an assessee, not being a company, 
includes any income chargeable under the head “Capital gains”, the 
tax payable by him on his total income shall be— 

(a) the amount of income-tax and super-tax payable on his 
10 total income as reduced by the amount of such inclusion, had 

the total income so reduced been his total income, plus 

(b) the tax on the whole amount of such inclusion equal 
to the amount which bears to the income-tax which would have 
been payable on the total income as reduced by two-thirds of 

*5 such inclusion the same proportion as the whole amount of such 
inclusion bears to such reduced total income: 

Provided that— 

(f) where the total income does not exceed the sum of 
ten thousand rupees, the amount payable under clause (b) 
2 P shall be nil; and 

(ti) in no case shall the amount payable under clause 
(b) exceed one-half of the amount, if any, by which the 
income chargeable under the head “Capital gains” exceeds 
the sum of five thousand rupees. 

25 115. Where the total income of a company includes any income 

chargeable under the head “Capital gains”, the tax payable by it 
shall be— 

(a) the amount of income-tax with which it is chargeable on 
its total income, plus 

30 (b) the amount of super-tax equal to the aggregate of the 

tax calculated at the rate of ten per cent, on the amount of capi¬ 
tal gains which is included and at the rate applicable to the 
company on its total income as reduced by the amount of the 
capital gains, had such reduced income been its total income. 

35 CHAPTER XIII 

Income-tax authorities 
- A. — Appointment, and control 

116. There shall be the following classes of Income-tax authori¬ 
ties for the purposes of this Act, namely: — 

(a) the Central Board of Revenue, 
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(b) Directors of Inspection, 

(c) Commissioners of Income-tax, 

(d) Assistant Commissioners of Income-tax, who may be 

either Appellate Assistant Commissioners of Income-tax or 

Inspecting Assistant Commissioners of Income-tax, 5 

(e) Income-tax Officers, and 

(f) Inspectors of Income-tax. 

117- (2) The Central Government may appoint as many Direc¬ 
tors of Inspection, Commissioners of Income-tax, Appellate or Ins¬ 
pecting Assistant Commissioners of Income-tax and Income-tax Offi- 10 
cers of Class I Service, as it thinks fit. 

(2) The Commissioner may, subject to the rules and orders of 
the Central Government regulating the conditions of service of per¬ 
sons in public services and posts, appoint as many Income-tax Offi¬ 
cers of Class II Service and as many Inspactors of Income-tax as 15 
may be sanctioned by the Central Government. 

(3) Subject to the rules and orders of the Central Government 
regulating the conditions of service of persons in public services and 
posts, an Income-tax authority may appoint such executive or minis¬ 
terial staff as may be necessary to assist it in the execution of its 20 
functions, 

118. (I) Inspecting Assistant Commissioners shall be subordinate 
to the Commissioner within whose jurisdiction they perform their 
functions, and also to the Director of Inspection. 

(2) Income-tax Officers shall be subordinate to the Commissioner 25 
and the Inspecting Assistant Commissioner within whose jurisdic¬ 
tion they perform their functions and also to the Director of Ins¬ 
pection. 

(3) Inspectors of Income-tax shall be subordinate to the Income- 
tax Officer or other Income-tax authority under whom they are 3° 
appointed to work and to any other Income-tax authority to whom 
the said officer or other authority is subordinate. 

Explanation .—For the purposes of sub-section (2), “Director of 
Inspection” does not include a Deputy Director of Inspection or an 
Assistant Director of Inspection; and for the purposes of sub-section 35 
( 2 ), “Director of Inspection" does not include an Assistant Director 
of Inspection. 
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119. (1) All officers and persons employed in the execution of 
this Act shall observe and follow the orders, instructions and direc¬ 
tions of the Board: 

Provided that no such orders! instructions or directions shall be 
5 given so as to interfere with the discretion of the Appellate Assis¬ 
tant Commissioner in the exercise of his appellate functions. 

(2) Every Income-tax Officer employed in the execution of this 
Act shall observe and follow such instructions as may be issued to 
him for his guidance by the Director of Inspection or by the Com- 
10 missioner or by the Inspecting Assistant Commissioner within whose 
jurisdiction he performs his functions. 

B .—J urisdiction 

120. Directors of Inspection shall perform such functions of any 

other Income-tax authority as may be assigned to them by the oflnupee- 
15 Board. tion - 

121. (>) Commissioners shall perform their functions in respect of ^ Cmnmi°y U 
such areas or of such persons or classes of persons or of such incomes sloners, 

or classes of income or of such cases or classes of cases as the Board 
may direct. 

20 (2) Where any directions issued under sub-section ( 1 ) have 

assigned to two or more Commissioners, the same area or the same 
persons or classes of persons or the same incomes or classes of income 
or the same cases or classes of cases, they shall have concurrent 
jurisdiction, subject to any orders which the Board may make for 
25 the distribution and allocation of the work to be performed. 

122. (1) Appellate Assistant Commissioners shall perform their Jurisdiction 
functions in respect of such areas or of such persons or classes of A 9 S ^f a n C t U “ te 
persons or of such incomes or classes of income as the Board may Commis- 
direct. 

30 (2) Where any directions issued under sub-section (2) have 

assigned to two or more Appellate Assistant Commissioners, the same 
area or the same persons or classes of persons or the same incomes 
or classes of income, they shall perform their functions in accordance 
with any orders which the Board may make for the distribution and 
35 allocation of the work to be performed. 

123. (1) Inspecting Assistant Commissioners shall perform their jurisdiction 

functions in respect of such areas or of such persona or classes 01 of inspecting 
* Assistant 

persons or of such incomes or classes of income as the Commissioner commia- 

may direct. sioners. 

40 (2) Where any directions issued under sub-section (2) have 

assigned to two or more Inspecting Assistant Commissioners, the 
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Jurisdiction 
of Income- 
tax Officers, 


same area or the same persons oi classes of persons or the same 
incomes or classes of income, they shall perform their functions in 
accordance with any oiders which the Commissioner may make for 
the distribution and allocation of the work to be performed. 

124. (1 ) Income-tax Officers shall perform their functions in 
respect of such areas or of such persons or classes of persons or of 
such incomes or classes of income as the Commissioner may direct. 


5 


( 2 ) Where any directions issued under sub-section (1 ) have 
assigned to two or more Income-tax Officers, the same area or the 
same persons or classes of persons or the same incomes or classes of io 
income, they shall perform their functions in accordance with any 
orders which the Commissioner may make for the distribution and 
allocation of the work to be performed. 


(3) Within the limits of the area assigned to him, the Income-tax 
Officer shall have jurisdiction— 15 

(a) in respect of any person carrying on a business or 
profession, if the place at which he carries on his business or 
profession is situate within the area, or where his business or 
profession is carried on in more places than one, if the principal 
place of his business or profession is situate within the area, and 


(b) in respect of any other person residing within the 

area. 

(4) Where a question arises under this section as to whether an 
Income-tax Officer has jurisdiction to assess any person, the question 
shall be determined by the Commissioner; or where the question is 25 
one relating to areas within the jurisdiction of different Commis¬ 
sioners, by the Commissioners concerned or if they are not in 
agreement, by the Board. 

(5) No person shall be entitled to call in question the jurisdiction 
of an Income-tax Officer— 

(a) after the expiry of one month from the date on which 
he has made a return under sub-section (1) of section 139 or after 
the completion of the assessment, whichever is earlier; 


(b) where he has made no such return, after the expiry of 
the time allowed by the notice under sub-section ( 2 ) of section 35 
139 or under section 148 for the making of the return. 

( 6 ) Subject to the provisions of sub-section (5), where an assessee 
calls in question the jurisdiction of an Income-tax Officer, then, the 
Income-tax Officer shall, If not satisfied with the correctness of the 
claim, refer the matter for determination under sub-section (4) 40 
before assessment is made. 
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(7) Notwithstanding anything contained in this section, every 
Income-tax Officer shall have all the powers conferred by or under 
this Act on an Income-tax Officer in respect of any income accruing 
or arising or received within the area for which he is appointed. 

5 125. (I) The Commissioner may, by general or special order in Powers of 

writing, direct that the powers conferred on the Income-tax Officer ^o^Tres- 
and the Appellate Assistant Commissioner by or under this Act, shall, pecting 
in respect of any specified case or classes of cases or of any specified or d 
persons or classes of persons, be exercised by the Inspecting Assistant person*. 
io Commissioner and the Commissioner respectively. 

(2) Where an order under sub-section (I) is issued, then for the 
purposes of any case or person in respect of which any such order 
applies, references in this Act or in any rule made hereunder to the 
Income-tax Officer and the Appellate Assistant Commissioner shall 

15 be deemed to be references to the Inspecting Assistant Commissioner 
and the Commissioner respectively. 

(3) For the purposes of any case or person in respect whereof an 
order under sub-section ( 1 ) applies— 

(a) any provision of this Act requiring an approval or 
20 sanction of the Inspecting Assistant Commissioner shall not 

apply; 

(b) any appeal which would otherwise have lain to the 

Appellate Assistant Commissioner shall lie to the Commissioner; 

(c) any appeal which would have lain from an order of the 
25 Appellate Assistant Commissioner to the Appellate Tribunal 

shall lie from the order of the Commissioner. 

126. Notwithstanding anything contained in the foregoing sec- Power* of 
tions, the Board may, by notification in the Official Gazette, empower p^tin^ 8 " 
Commissioners, Appellate Assistant Commissioners, Inspecting specified 

30 Assistant Commissioners and Income-tax Officers to perform such ^persont'or 
functions in respect of such area or of such classes of persons or of income*, 
such classes of income as may be specified in the notification, and 
thereupon the functions so specified shall cease to be performed in 
respect of the area or classes of persons or classes of income by the 
35 other authorities under section 121, section 122, section 123 or sec¬ 
tion 124. 

127. (1) The Commissioner may, after giving the assessee a Transfer of 
reasonable opportunity of being heard in the matter, wherever it 

is possible to do so, and after recording his reasons for doing so, »x Officer w 
40 transfer any case from one Income-tax Officer subordinate to him * nother 
to another also subordinate to him, and the Board may similarly 
transfer any case from one Income-tax Officer to another: 

103 G. of I.—13. 
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Provided that nothing in this sub-section shall be deemed to re* 
quire any such opportunity to be given where the transfer is from 
one Income-tax Officer to another whose offices are situate in the 
same city, locality or place. 

(2) The transfer of a case under sub-section ( 1 ) may be made 5 
at any stage of the proceedings, and shall not render necessary the 
re-issue of any notice already issued by the Income-tax Officer 
from whom the case is transferred. 


Explanation ,—In this section and in sections 121 and 125, the 
word “case”, in relation to any person whose name is specified in 10 
any order or direction issued thereunder, means all proceedings 
under this Act in respect of any year which may be pending on the 
date of such order or direction or which may have been completed 
on or before such date, and includes also all proceedings under this 
Act which may be commenced after the date of such order or direc- r 5 
tion in respect of any year. 


Functions of 128. Inspectors of Income-tax shall perform such functions in the 
Inspectors of execution of this Act as are assigned to them by the Income-tax 
ncomo-t*x, Qgj cer or 0 tber income-tax authority under whom they are appointed 

to work. ?° 


129. Whenever in respect of any proceeding under this Act an 
incumbent Income-tax authority ceases to exercise jurisdiction and is succeeded 
of «n office, by another who has and exercises jurisdiction, the Income-tax authori¬ 
ty so succeeding may continue the proceeding from the stage at 
which the proceeding was left by his predecessor: 25 


Provided that the assessee concerned may demand that before 
the proceeding is so continued the previous proceeding or any part 
thereof be re-opened or that before any order of assessment is 
passed against him, he be re-heard. 


Authority 
competent 
co trice or 
continue 
certain pro¬ 
ceeding!. 


130. For the purposes of sections 253, 254, 256, 263 and 264, the 30 
Commissioner referred to therein shall, in relation to an assessee, 
be the Commissioner having for the time being jurisdiction over 
the assessee. 
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C .—Powers 

131. (1) The Income-tax Officer, Appellate Assistant Commis- Power 
sioner and Commissioner shall, for the purposes of this Act, have 
the same powers as are vested in a court under the Code of Civil production 
5 Procedure, 1908, when trying a suit in respect of the following mat- c[c ^ oncc ’ 
ters, namely:— 

(a) discovery and inspection; 

(b) enforcing the attendance of any person, including any 
officer of a banking company and examining him on oath; 

o (c) compelling the production of books of account and other 

documents; and 


(d) issuing commissions. 

(2) Without prejudice to the provisions of any other law for the 
time being in force, where a person to whom a summons is issued 

15 either to attend to give evidence or produce books of account or 
other documents at a certain place and time, intentionally omits 
to attend or produce the books of account or documents al the place 
or time, the income-tax authority may impose upon him such line not 
exceeding five hundred rupees as it thinks fit, and the fine so levied 
20 may be recovered in the manner provided in Chapter XVII-D. 

(3) Subject to any rules made in this behalf, any authority re¬ 
ferred to in sub-section (1) may impound and retain in its custody 
for such period as it thinks fit any books of accourt or other docu¬ 
ments produced before it in any proceeding under this Act: 


Provided that an Income-tax Officer shall not— 

(a) impound any books of account or other documents 
without recording his reasons for so doing, or 


(b) retain in his custody any such books or documents for 
a period exceeding fifteen days (exclusive of holidays) without 
obtaining the approval of the Commissioner therefor. 


132. (1) Subject to any rules made in this behalf, any Income- Powflra of 

tax Officer specially authorised by the Commissioner in this behalf search and 
c J seizure. 

may,— 

(i) enter and search any building or place where he has 
reason to believe that any books of account or other documents 
which in his opinion will be useful for, or relevant to, any pro¬ 
ceeding under this Act, may be found, and examine them, if 
found; 



336 


THE GAZETTE OF INDIA EXTRAORDINARY 


[Part II 


Power to 
call for in¬ 
formation. 


(ii) seize any such books of account or other documents and 
have them removed to his office, if necessary; 

(in) place marks of identification on any such books of 
account or other documents or make or cause to be made extracts 
or copies therefrom; 5 

(iu) make a note or an inventory of any articles or things 
found in the course of any search under this section which in his 
opinion will be useful for, or relevant to, any proceeding under 
this Act. 

(2) The provisions of the Code of Criminal Procedure, 1898, IO 5 ^ 1898 
relating to searches shall apply, so far as may be, to searches under 
this section. 

133. The Income-tax Officer, the Appellate Assistant Commissioner 
or the Inspecting Assistant Commissioner may, for the purposes of 
this Act,— I 5 

( 1 ) require any firm to furnish him with a return of the 
names and addresses of the partners of the firm and their res¬ 
pective shares; 

(2) require any Hindu undivided family to furnish him with 

a return of the names and addresses of the manager and the 20 
members of the family; 

(3) require any person whom he has reason to believe to 
be a trustee, guardian or agent, to furnish him with a return of 
the names of the persons for or of whom he is trustee, guardian 

or agent, and of their addresses; 2 5 

(4) require any assessee to furnish a statement of the 
names and addresses of all persons to whom he has paid in any 
previous year rent, interest, commission, royalty or brokerage, 
or any annuity, not being any annuity taxable under the head 
“Salaries” amounting to more than four hundred rupees, together 30 
with particulars of all such payments made; 

(5) require any dealer, broker or agent or any person con¬ 
cerned in the management of a stock or commodity Exchange 
to furnish a statement of the names and addresses of all persons 

to whom he or the Exchange has paid any sum in connection 35 
with the transfer, whether by way of sale, exchange or other¬ 
wise, of assets, or on whose behalf or from whom he or the 
Exchange has received any such sum, together with particulars 
of all such payments and receipts; 

(6) require any person, including a banking company or 4 ° 
any officer thereof, to f urnish information in relation to such 
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points or matters, or to furnish statements of accounts and 
affairs verified in the manner specified by the Income-tax Officer, 
the Appellate Assistant Commissioner or the Inspecting Assistant 
Commissioner, giving information in relation to such points or 
5 matters as, in the opinion of the Income-tax Officer, the Appel¬ 
late Assistant Commissioner or the Inspecting Assistant Com¬ 
missioner, will be useful for, or relevant to, any proceeding 
under this Act. 

134. The Income-tax Officer, the Appellate Assistant Commissioner 
10 or the Inspecting Assistant Commissioner, or any person subordinate 

to him authorised in writing in this behalf by the Income-tax Officer, 
the Appellate Assistant Commissioner or the Inspecting Assistant 
Commissioner, may inspect, and if necessary, take copies, or 
cause copies to be taken, of any register of the members, debenture 
15 holders or mortgagees of any company or of any entry in such 
register. 

135. The Director of Inspection, the Commissioner and the 
Inspecting Assistant Commissioner shall be competent to make any 
enquiry under this Act, and for this purpose shall have all the 

20 powers that an Income-tax Officer has under this Act in relation to 
the making of enquiries. 

138. Any proceeding under this Act before an Income-tax autho¬ 
rity shall be deemed to be a judicial proceeding within the meaning 
of sections 193 and 228 and for the purposes of section 196 of the 
25 Indian Penal Code. 


D.—Disclosure of information 

137. (1) All particulars contained in any statement made, return 
furnished or accounts or documents produced under the provisions 
of this Act, or in any evidence given, or affidavit or deposition made 
30 in the course of any proceedings under this Act, other than proceed¬ 
ings under Chapter XXII, or in any record of any assessment pro¬ 
ceeding, or any proceeding relating to recovery of a demand, pre¬ 
pared for the purposes of this Act, shall be treated as confidential, 
and notwithstanding anything contained in the Indian Evidence Act, 
35 1872, no court shall, save as provided in this Act, be entitled to 
require any public servant to produce before it any such return, 
accounts, documents or record or any part of any such record, or to 
give evidence before it in respect thereof. 

(2) No public servant shall disclose any particulars contained in 
any such statement, return, eeeounts, documents, evidence, affidavit, 
deposition or record* 


Power to 
inspect 
registers of 
companies. 


Power of 
Director of 
Inspection, 
Commis¬ 
sioner and 
Inspecting 
Assistant 
Commis¬ 
sioner. 
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Disclosure of 
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(3) Nothing in this section shall apply to the disclosure— 

(i) of any such particulars for the purposes of a prosecu¬ 
tion for any offence under the Indian Penal Code in respect of 
any such statement, return, accounts, documents, evidence, affi¬ 
davit or deposition, or for the purposes of a prosecution for any 5 
offence under this Act; or 

(ii) of any such particulars to any person acting in the 
execution of this Act, where it is necessary or desirable to dis¬ 
close the same to him for the purposes of this Act; or 

(iii) of any such particulars, where the disclosure is 10 
occasioned by the lawful employment under this Act of any pro¬ 
cess for the service of any notice or the recovery of any demand; 

or 

(iv) of any such particulars to a civil court in any suit or 
proceeding to which the Government or any Income-tax autho- 15 
rity is a party, which relates to any matter arising out of any 
proceeding under this Act or under any other law for the time 
being in force authorising any Income-tax authority to exercise 
any powers thereunder; o r 

(v) of any such particulars to the Comptroller and Auditor- »o 
General of India for the purpose of enabling him to discharge 
his functions under the Constitution; or 

(vi) of airy such particulars to any officer appointed by the 

Comptroller and Auditor-General of India or the Board to audit 
income-tax receipts or refunds; or 25 

(uii) of any such particulars, relevant to any inquiry into 
the conduct of an official of the Income-tax Department, to any 
person appointed Commissioner under the Public Servants (In¬ 
quiries) Act, 1850, or to an officer otherwise appointed to hold 
such inquiry, or to a Public Service Commission established BO 
under the Constitution, when exercising its functions in relation 
to any matter arising out of any such inquiry, or to a court in 
connection with the prosecution arising out of any such inquiry; 
or 

(viii) with the previous permission of the Central Gov- 35 
eminent, of any such particulars as may be required by any 
Commission of Inquiry appointed by the Central Government 
under the Commissions of Inquiry Act, 1952, or by any authority 
to which the provisions of that Act have been made applicable 
by the Central Government, for the purpose of any inquiry 40 
by such Commission or authority; or 


45 of i 860 . 
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15 
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30 


35 


40 


(ix) of any such particulars relevant to any inquiry into 
a charge of misconduct in connection with income-tax pro¬ 
ceedings against a legal practitioner or chartered accountant, to 
the authority empowered to take disciplinary action against 
members of the profession to which he belongs; or 

(x) of any such particulars by any public servant, where 
the disclosure is occasioned by the lawful exercise by him of 
his powers under the Indian Stamp Act, 1899, to impound an 
insufficiently stamped; document; or 

(xi) of such facts, to an authorised officer of the.Govern¬ 
ment of any country outside India for the granting of relief in 
respect of or avoidance of double taxation as may be necessary 
for the purpose of enabling such relief or a refund under section 
90 to be given or such avoidance under that section to be made 
effective; or 

(xii) of such facts, to an officer of a State Government as 
may be necessary for the purpose of enabling that Government 
to levy or realise any tax Imposed by it; or 

(xiii) of such facts, to an officer of the Central Government 
as may be necessary for the purpose of enabling that Govern¬ 
ment to levy or realise any tax imposed by it; or 

( xiv ) of such facts, to any authority exercising powers under 
the Sea Customs Act, 1878, or any Central Act imposing a duty 
of excise as may be necessary for enabling it duly to exercise 

such powers; or 

(xw) of such facts, to any person charged by law with the 
duty of Inquiring into the qualifications of electors as may be 
necessary to establish whether a person is or is not entitled to 
be entered on an electoral roll; or 

(xih) of so much of such particulars, to the appropriate 
authority, as may be necessary to establish whether a person has 
or has not been assessed to income-tax in any particular year 
or years, where under the provisions of any law for the time 
being in force such fact is required to be established; or 

(xvii) of such particulars to the Reserve Bank of India as 
are required by that Bank to enable it to compile financial 
statistics of international investment and balance of payments; 

or 

(xviii) of such information as may be required by any 
officer or department of the Central Government or of a State 
Government for the purpose of investigation into the conduct 
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and affairs of any public servant or to a court in connection with 
any prosecution of the public servant arising out of any such 
investigation; or 

(xix) of any such particulars to the Custodian of Evacuee 
Property appointed under the Administration of Evacuee Pro- 5 

perty Act, 1950, for the purpose of enabling him to discharge the 31 of 1950 , 
duties imposed upon him by or under the said Act; or 

(xx) of so much of such particulars to any person as is evi¬ 

dence of the fact that any property does not belong to the 
assessee but belongs to such person: I0 

Provided that the assessee had, prior to such disclosure, 
been examined by the Income-tax Officer in respect of his right 
to such property. 

(4) Nothing in this section shall apply to the production by a 
public servant before a court of any document, declaration or afflda- 15 
vit filed, otr the record of any statement or deposition made in a 
proceeding under section 171 or sections 184 to 186 or to the giving 

of evidence by a public servant in respect thereof. 

(5) Nothing in this section shall be construed as prohibiting the 
voluntary disclosure of any particulars referred to in sub-section 20 
( 1 ) by the person by whom the statement was made, the return 
furnished, the accounts or documents produced, the evidence given 

or the affidavit or deposition made, as the case may be. 

Explanation .—In this section, “public servant” means any public 
servant employed in the execution of this Act. 25 

Disclosure of 138. Where a person makes an application to the Commissioner 
respecting 00 P res cribed form and pays the prescribed fee for information 

tax payable as to the amount of tax determined as payable by any assessee in 
respect of any assessment made either under this Act or the Indian 
Income-tax Act, 1922, on or after the 1st day of April 1960, the Com- 30 u 0 f I922 . 
missioner may, notwithstanding anything contained in section 137, 
if he is satisfied that there are no circumstances justifying its refusal, 
furnish or cause to be furnished the information asked for. 

CHAPTER XIV 

Procedure for assessment ^ 

Return of 139 - W Ever y P er3on , if his total income or the total income of 
Income. any other person in respect of which he is assessable under this Act 
during the previous year exceeded the maximum amount which is 
not chargeable to income-tax, shall furnish a return of his income or 
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the income oi such other person during the previous year in the 
prescribed form and verified in the prescribed manner and setting 
forth such other particulars as may be prescribed— 

(a) in the case of every person whose total income, or the 
5 total income of any other person in respect of which he is asses¬ 
sable under this Act, includes any income from business or pro¬ 
fession, before the expiry of four months from the end of the 
previous year or where there is more than one previous year, 
from the end of the previous year which expired last before the 

xo commencement of the assessment year, or before the 30th 
day of June of the assessment year, whichever is later; 

(b) in all other cases, before the 30th day of June of the 
assessment year: 

Provided that on an application made in the prescribed manner, 
15 the Income-tax Officer may, in his discretion, extend the date for 
furnishing the return in the case of any person— 

(i) upto a period not extending beyond the 30th day of 
September of the assessment year without charging any interest, 
and 

20 (ii) upto any period falling beyond the date mentioned in 

clause (i), in which case, interest at six per cent per annum riiall 
be payable on the amount of tax that may be found due on com¬ 
pletion of the regular assessment, from the 1st day of October of 
the assessment year to the date of the furnishing of the return. 

25 (2) In the case of any person who, in the Income-tax Officer’s 

opinion, is assessable under this Act, whether on his own total income 
or on the total income of any other person during the previous year, 
the Income-tax Officer may, before the end of the relevant assess¬ 
ment year, serve a notice upon him requiring him to furnish, with- 
30 in thirty days from the date of service of the notice, a return of his 
income or the income of such other person during the previous year, 
in the prescribed form and verified in the prescribed manner and 
setting forth such other particulars as may be prescribed: 

Provided that the Income-tax Officer may, in his discretion, 
35 extend the date for the furnishing of the return, and when the date 
for furnishing the return, whether fixed originally or on extension, 
falls beyond the 30th day of September of the assessment year, the 
provisions of sub-clause (ii) of the proviso to sub-section (1) shall 
apply. 

40 (3) If any person who has not been served with a notice under 

«ub-sectIon (2), has sustained a loss in any previous year under The 
103 G of 1—14 
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head “Profits and gains of business or profession”, and claims that 
the loss or any part thereof should be carried forward under sub¬ 
section (1) of section 72 or sub-section (2) of section 73, he may 
furnish, within the time allowed under sub-section ( 1 ), a return of loss 
in the prescribed form and verified in the prescribed manner and 5 
containing such other particulars as may be prescribed, and all the 
provisions of this Act shall apply as if it were a return under sub¬ 
section ( 2 ). 

( 4 ) Any person who has not furnished a return within the time 
allowed to him under sub-section (I) or sub-section ( 2 ) may furnish io 
a return of his total income for any previous year at any time be¬ 
fore the end of four assessment years from the end of the aaaeas- 
ment year to which the return relates, and the provisions of sub-clauaa 
(il) of the proviso to sub-section ( 2 ) shall apply in every such case. 

(5) If any person having furnished a return under sub-section (1) 15 
or sub-section (2), discovers any omission or any wrong statement 
therein, he may furnish a revised return at any time before the 
assessment is made. 

( 6 ) The prescribed form of the returns referred to in sub-sections 
(1), (2) and (3) shall, in the case of an assessee engaged in business 20 
or profession, require him to furnish particulars of the location 
and style of the principal place where he carries on the business or 
profession and all the branches thereof, the names and addresses of 
his partners, if any, in such business or profession and if he is a 
member of an association or body of individuals, the names of the 25 
other members of the association or the body and the extent of the 
share of the assessee and the shares of all such partners or the mem- 
oers, es the case may be, in the profits of the business or profession 
and any branches thereof. 

(7) No return under sub-section ( 2 ) need be furnished by any 30 
person for any previous year if he has already furnished a return of 
Income for such year in accordance with the provisions of sub¬ 
section ( 2 ). 

140 . The return under section 139 shall be signed and verified— 

(a) in the case of an individual, by the individual himself; ^ 
where the individual is absent from India, by some person duly 
authorised by him in this behalf; and where the individual is 
mentally Incapacitated from attending to his affairs, by his 
guardian or by any other person competent to act on his behalf; 
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( b ) In the case of a Hindu undivided family, by the Karta, 
and, where the Karta is absent from India or is mentally incapa¬ 
citated from attending to his affairs, by any other adult member 
of such family; 

(c) in the case of a company or local authority, by the 
principal officer thereof; 

(d) in the case of a firm, by any partner thereof, not being 
a minor; 

(e) in the case of any other association, by any member of 

the association or the principal officer thereof; and 
to 

(f) in the case of any other person, by that person or by 
some person competent to act on his behalf. 

141. (1) The Income-tax Officer may, at any time after the receipt Pr*vi«i*B«i 
of a return made under section 139, proceed to make, in a summary 
j- manner, a provisional assessment of the tax payable by the assessee. 
on the basifc of his return and the accounts and documents, if any. 
accompanying it. 

(2) In making any assessment under this section due effect shall 
be given to— 

(a) the allowance referred to in sub-section (2) of section 

10 32; and 

(b) any loss carried forward under sub-section (1) of 
section 72 or sub-section (2) of section 73. 

(3) A partner of a firm may be assessed under sub-section (I) 
in respect of his share in the income of the firm, if its return has bean 
received, even if the return of the partner himself has not been 
received. 

(4) A firm may be assessed under sub-section (1) as an un¬ 
registered firm, except in the following cases, where it shall b« 

2 Q assessed as a registered firm— 

(a) where the firm was assessed as a registered firm for the 
latest assessment year for which its assessment has been com¬ 
pleted, and it has before the expiry of the period laid down it* 

Chapter XVI-B filed its application for registration or declaration 
under sub-section (7) of section 184 for the assessment year for 
which the provisional assessment is to be made; 


35 
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(b) where no regular assessment has been made on the firm 
for any assessment year preceding the assessment year for which 
the provisional assessment is to be made, and the firm has, before 
the expiry of the period laid down in Chapter XVI-B filed its ^ 
application for registration, or declaration as aforesaid, for the 
assessment year for which the provisional assessment is to be 
made. 

(5) After a regular assessment has been made, any amount paid 
or deemed to have been paid towards the provisional assessment made 
under sub-section ( 1 ) shall be deemed to have been paid towards the 10 
regular assessment; and where the amount paid or deemed to have 
been paid towards the provisional assessment exceeds the amount 
payable under the regular assessment, the excess shall be refunded to 
the assessee. 

(6) Nothing done or suffered by reason or in consequence of any *5 
provisional assessment made under this section shall prejudice the 
determination, on the merits, of any issue which may arise in the 
course of the regular assessment. 

(7) There shall be no right of appeal against a provisional assess¬ 
ment made under sub-section ( 1 ). 20 

142. (i) For the purpose of making an assessment under this Act, 
the Income-tax Officer may serve on any person who has made a 
ratum under section 139 or upon whom a notice has been served under 
sub-section (2) of section 139 (whether a return has been made or 
not) a notice requiring him, on a date to be therein specified,— 25 

(i) to produce, or cause to be produced, such accounts or 
documents as the Income-tax Officer may require, or 

(ii) to furnish in writing and verified in the prescribed man¬ 
ner information in such form and on such points or matters 
(including a statement of all assets and liabilities of the assessee, 30 
whether included in the accounts or not) as the Income-tax Officer 
may require: 

Provided that— 

(a) the previous approval of the Inspecting Assistant Com¬ 
missioner shall be obtained before requiring the assessee to fur- 35 
nish a statement of all assets and liabilities not included in the 
accounts; 

(b) the Income-tax Officer shell not require the production 
of any accounts relating to a period more than three years prior 

to the previous year. j 0 
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(2) For the purpose of obtaining full information in respect of the 
income or loss of any person, the Income-tax Officer may make such 
enquiry as he considers necessary. 

(3) The assessee shall, except where the assessment is made under 
5 section 144, be given an opportunity of being heard in respect of any 

material gathered on the basis of any enquiry under sub-section ( 2 ) 
and proposed to be utilised for the purpose of the assessment, 

143. (2) Where a return has been made under section 139 and the Anscssment. 
Income-tax Officer is satisfied without requiring the presence of the 
IO assessee or the production by him of any evidence that the return is 
correct and complete, he shall assess the total income or loss of the 
assessee, and shall determine the sum payable by him or refundable 
to him on the basis of such return, 

(2) Where a return has been made under section 139 but the 
15 Income-tax Officer is not satisfied without requiring the presence of 
the assessee or the production of evidence that the return is correct 
and complete, he shall serve on the assessee a notice requiring him, on 
a date to be therein specified, either to attend at the Income-tax 
Officer’s office or to produce, or to cause to be there produced, any 
ao evidence on which the assessee may rely in support of the return. 

(2) On the day specified in the notice issued under sub-section (2), 
or as soon afterwards as may be, the Income-tax Officer, after hearing 
such evidence as the assessee may produce and such other evidence 
as the Income-tax Officer may require on specified points, and after 
25 taking into account all relevant material which the Income-tax Officer 
haa gathered, shall, by an order in writing, assess the total income or 
loss of the assessee, and determine the sum payable by him or refund¬ 
able to him on the basis of such assessment. 

144. If any person— Best Judg¬ 

ment Awn- 

30 (a) fails to make the return required by any notice given ment. 

under sub-section ( 2 ) of section 139 and has not made a return 
or a revised return under sub-section ( 4 ) or sub-section ( 5 ) of 
that section, or 

(b) fails to comply with all the terms of a notice issued under 
35 sub-section ( 1 ) of section 142, or ( 

(c) having made a return, fails to comply with all the terms 
of a notice issued under sub-section ( 2 ) of section 143, 

the Income-tax Officer, after taking into account all relevant material 
which the Income-tax Officer has gathered, shall make the assess- 
4 o ment of the total income or loss to the best of his judgment and deter¬ 
mine the sum payable by the assessee or refundable to the assesses 
on the basis of such assessment. 
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145. (1 ) Income chargeable under the head “Profits and gains of 
business or profession” or “Income from other sources” shall be com¬ 
puted in accordance with the method of accounting regularly employ¬ 
ed by the assessee; 

Provided that in any case where the accounts are correct and *> 
complete to the satisfaction of the Income-tax Officer but the method 
employed is such that, in the opinion of the Income-tax Officer, the 
income cannot properly be deduced therefrom, then the computation 
shall be made upon such basis and in such manner as the Income-tax 
Officer may determine. 10 

(2) Where the Income-tax Officer is not satisfied about the 
correctness or the completeness of the accounts of the assessee, or 
where no method of accounting has been regularly employed by the 
assessee, the Income-tax Officer may make an assessment in the man¬ 
ner provided in section 144. 15 

14ft. Where an assessee assessed under section 144 makes an 
application to the Income-tax Officer, within one month from the date 
of service of a notice of demand issued in consequence of the assess¬ 
ment, for the cancellation of the assessment on the ground— 

(i) that he was prevented by sufficient cause from making a ° 
the return required under sub-section (2) of section 139, or 

(ii) that he did not receive the notice issued under sub-section 
(1) of section 142 or sub-section (2) of section 143, or 

(Hi) that he had not a reasonable opportunity to comply, or 
was prevented by sufficient cause from complying, with the terms 25 
of any notice referred to in clause (ii), 

the Income-tax Officer shall, if satisfied about the existence of such 
ground, cancel the assessment and proceed to make a fresh assess¬ 
ment in accordance with the provisions of sections 143 and 144. 

147. If— 30 

(a) the Income-tax Officer has reason to believe that, by 
reason of the omission or failure on the part of an assessee to 
make a return of his income under section 139 for any assessment 
year to the Income-tax Officer having jurisdiction over him or 

to disclose fully and truly all material facts necessary for his 35 
assessment for that year, income chargeable to tax has escaped 
assessment for that year, or 

(b) notwithstanding that there has been no omission or 
failure as mentioned in clause (a) on the part of the assessee, 



Sue 5] 


THE GAZETTE OF INDIA EXTRAORDINARY 


347 


the Income-tax Officer has in consequence of Information m his 
possession reason to believe that income chargeable to tax has 
escaped assessment loi my assessment year, 

he may, subject to the provisions of sections 148 to 153 assess or 
5 reassess such income ox recompute the loss or the depreciation 
allowance, as the case may be, for the assessment year concerned 
(hereafter in sections 148 to 153 referred to as the relevant assess¬ 
ment year). 

Explanation 1.—For the purposes of this section, the following 
io shall also be deemed to be cases where income chargeable to tax has 
escaped assessment, namely: — 

(a) where income chargeable to tax has been under¬ 
assessed; or 

(b) where such income has been assessed at too low a rate; 

or 

(c) where such income has been made the subject ol 
excessive relief under this Act or under the Indian Income-tax 
Act, 1922; or 

(d) where excessive loss or depreciation allowance has been 
computed. 

Explanation 2.—Production before the Income-tax Officer of 
account books or other evidence from which material evidence 
could with due diligence have been discovered by the Income-tax 
Officer will not necessarily amount to disclosure within the meaning 
25 of this section. 

148. (1) Before making the assessment, reassessment or recom- Issue 0 f 
putation under section 147, the Income-tax Officer shall serve on the J^’comc'haiT 
assessee a notice containing all or any of the requirements which escaped 
may be included in a notice under sub-section ( 2 ) of section 139, and s:>SCb ‘ ,ment 

30 the provisions of this Act shall, so far as may be, apply accordingly 
as if the notice were a notice issued under that sub-section. 

(2) The Income-tax Officer shall, before issuing any notice under 
this section, record his reasons for doing so. 

149. (1) No notice under section 148 shall be issued. Tunc limit 

(a) m cases falling under clause (a) of section 147— for notice 

(i) for the relevant assessment year, if eight years have 
elapsed from the end of that year, unless the case falls under 
sub-clause (it) or sub-clause (ili) ; 

(it) for the relevant assessment year, where eight years 
40 have elapsed from the end of that year, unless the income 

chargeable to tax which has escaped assessment amounts to 


IJ 


11 »f 19 * 2 , 


20 
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or is likely to amount to rupees fifty thousand or more for 
that year; 


(wf) for the relevant assessment year, where eight years, 
but not more than sixteen years, have elapsed from the end 
of that year and the case does not fall under sub-clause (ii), 5 
unless the income chargeable to tax which has escaped 
assessment amounts to or is likely to amount to one l»kh of 
rupees in the aggregate for that year and for any other year 
or years within the aforesaid period; 

(b) in cases falling under clause (b) of section 147, at any » 
time within a period of four years from the end of the relevant 
assessment year. 

(2) The provisions of sub-section (1) as to the issue of notice shall 
be subject to the provisions of sub-section (2) of section 151. 

(3) If the person on whom a notice under section 148 is to be serv- 

ed is a person treated as the agent of a non-resident under section 163 
and the assessment, reassessment or recomputation to be made in 
pursuance of the notice is to be made on him as the agent of such non¬ 
resident, the notice shall not be issued after the expiry of a period of 
two years from the end of the relevant assessment year. 20 

Provision for 150. Notwithstanding anything contained in section 149, the 
notice under section 148 may be issued at any time for the purpose 
in pursuance of making an assessment or reassessment or recomputation in 
on appeal" consequence of or to give effect to any finding or direction contain¬ 
er. ’ ed in an order passed by any authority in any proceeding under 
this Act by way of appeal, reference or revision. 


Sanction for 
issue of 
notico. 


151. (1) No notice shall be issued under section 148 after the 
expiry of eight years from the end of the relevant assessment year, 
unless the Board is satisfied on the reasons recorded by the Income- 
tax Officer that it is a fit case for the Issue of such notice. 


(2) No notice shall be issued under section 148 after the expiry 
of four years from the end of the relevant assessment year, unless 
the Commissioner is satisfied on the reasons recorded by the Income- 
tax Officer that it is a fit case for the issue of such notice. 


Other 152. (1) In an assessment, reassessment or recomputation made 35 

provisions, under section 147, the tax shall be chargeable at the rate or rates at 
which it would have been charged had the Income not escaped 
assessment. 

(2) Where an assessment is reopened in circumstances falling 
under clause (b) of section 147, the assessee may, if he has not 40 
impugned any part of the original assessment order for that year 
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either under sections 246 to 248 or under section 264 claim that the 
proceedings under section 147 shall be dropped on his showing that 
he had been assessed on an amount or to a sum not lower than what 
he would be rightly liable for even if the income alleged to have 
5 escaped assessment had been taken into account, or the assessment 
or computation had been properly made: 

Provided that in so doing he shall not be entitled to reopen 
matters concluded by an order under section 154, 155, 260, 262 or 263. 


153. (1) No order of assessment shall be made under section 143 Timelimit 
10 or section 144 at any time after— 

assessment* 

(a) the expiry of four years from the end of the assessment aod rc- 
year in which the income was first assessable; or assessment*. 


(b) the expiry of eight years from the end of the assess¬ 
ment year in which the income was first assessable, in a ease 

15 falling within clause (c) of sub-section (1) of section 271; or 

(c) the expiry of one year from the date of the filing of a 
return or a revised return under sub-section (4) or sub-section 
(5) of section 139, 


whichever is latest. 

20 (2) No order of assessment, reassessment or recomputation shall 

be made under section 147— 


(a) where the assessment, reassessment or recomputation is 
to be made under clause (a) of that section, after the expiry of 
four years from the end of the assessment year in which the 

25 notice under section 148 was served; 

(b) where the assessment, reassessment or recomputation 
Is to be made under clause (b) of that section, after— 

(i) the expiry of four years from the end of the assess¬ 
ment year in which the income was first assessable, or 

go (ii) the expiry of one year from the date of service of 

the notice under section 148, 

whichever is later. 


(3) The provisions of sub-sections (1) and (2) shall not apply to 
the following classes of assessments, reassessments and recomputa- 
35 tlons which may be completed at any time— 

(i) where a fresh assessment is made under section 146; 

103 G of I Ex.— 15 
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(ii) where the assessment or reassessment is made on the 
assessee or any person in consequence of or to give effect to any 
finding or direction contained in an order under section 250, 254, 
259, 260, 262, 263 or 264, 

(iii) where in the case of a firm, an assessment is made on 5 
ft partner of the firm in consequence of an assessment made on 
th* firm under section 147. 

Explanation 1.—In computing the period of limitation for the pur¬ 
poses of this section, the time taken in reopening the whole or any 
part of the proceeding or in giving an opportunity to the assessee to io 
be reheard under the proviso to section 129 or any period during 
which the assessment proceeding is stayed by an order or injunction 
of any court, shall be excluded. 

Explanation 2.—Where, by an order under sections 250, 254, 
259, 260, 262, 263 or 264 any income is excluded from the 15 
total income of the assessee for an assessment year, then, 
an assessment of such income for another assessment year 
shall, for the purposes of section 150 and this section, be deemed to 
be one made in consequence of or to give effect to any finding or 
direction contained in the said order. 20 

Explanation 3.—Where by an order under section 250, 
254, 259, 260, 262, 263 or 264 any income is excluded 
from the total income of one person and held to be the 
income of another person, then, an assessment of such income on such 
other person shall, for the purposes of section 150 and this section, be 25 
deemed to be one made in consequence of or to give effect to any 
finding or direction contained in the said order, provided such other 
person was given an opportunity of being heard before the said order 
was passed. 

154. (1) With a view to rectifying any mistake apparent from the 30 
record— 

(a) the Income-tax Officer may amend any order of assess¬ 
ment or of refund or any other order passed by him; 

(b) the Appellate Assistant Commissioner may amend any 

order passed by him in appeal under section 250; ^5 

(c) the Commissioner may amend any order passed by him 
in revision under section 263 or section 264. 

( 2 ) Subject to the other provisions of this section, the authority 
concerned— 

(a) may make an amendment under sub-section (1) of its 40 
own motion, and 

(b) shall make such amendment for rectifying any such 
mistake which has been brought to Its notice by the assessee, and 
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where the authority concerned is the Appellate Assistant Com¬ 
missioner, by the Income-tax Officer also. 

(3) An amendment, which has the effect of enhancing an assess¬ 
ment or reducing a refund or otherwise increasing the liability of the 

5 assessee, shall not be made under this section unless the authority 
concerned has given notice to the assessee of its intention so to do 
and has allow'd the assessee a reasonable opportunity of being heard. 

(4) Where an amendment is made under this section, an order 
shall be passed in writing by the Income-tax authority concerned. 

xo (5) Subject to the provisions of section 241 where any such 
amendment has the effect of reducing the assessment, the Income- 
tax Officer shall make any refund which may be due to such assessee. 

(6) Where any such amendment has the effect of enhancing the 
assessment or reducing a refund already made, the Income-tax Offl- 

15 cer shall serve on the assessee a notice of demand in the prescribed 
form specifying the sum payable, and such notice of demand shall 
be deemed to be issued under section 156 and the provisions of this 
Act shall apply accordingly. 

(7) Save as otherwise provided in section 155 or sub-section (4) 

20 of section 186 no amendment under this section shall be made after 

the expiry of four years from the date of the order sought to be 
amended. 

155. (1) Where in respect of any completed assessment of a part- Other 
ner in a firm it is found— 

25 («) on the assessment or reassessment of the firm, or 

(b) on any reduction or enhancement made in the income 

of the firm under this section, section 154, section 250, section 254, 

section 260, section 262, section 263 or section 264, 

that the share of the partner in the income of the firm has not been 

30 included in the assessment of the partner or, if included, is not 
correct, the Income-tax Officer may amend the order of assessment 
of the partner with a view to the inclusion of the share in the assess¬ 
ment or the correction thereof, as the case mey be; and the provisions 
of section 154 shall, so far as may be, apply thereto, the period of four 

35 vears specified in sub-section (7) of that section being reckoned from 
the date of the final order passed in the case of the firm. 

(2) Where in respect of any completed assessment of a member 
of an association of persons or of e body of individuals it is found- 

fa) on the assessment or reassessment of the association or 

4° body, or 



352 THE GAZETTE OF INDIA EXTRAORDINARY [Part H 


(b) on any reduction or enhancement made in the income 
of the association or body under this section, section 154, 
section 250, section 254, section 260, section 262, section 263 or 
section 264, 

that the share of the member in the income of the association or 5 
body, as the case may be, has not beeft included in the assessment of 
the member or, if included, is not correct, the Income-tax Officer 
may amend the order of assessment of the member with a vi r w to 
the inclusion of the share in the assessment or the correction there¬ 
of, as the case may be; and the provisions of section 154 shall, so far 
as may be, apply thereto, the period of four years specified in sub¬ 
section (7) of that section being reckoned from the dete of the final 
order passed in the case of the association or body, as the case may 
be. 


(3) Where the excess profits tux or the business profits tax pay- J 5 
able by an assessee has been modified in appeal, revision or any other 
proceeding, or where any excess profits tax has been assessed after 
the completion of the corresponding assessment for income-tax and 
in consequence thereof, it is necessary to amend the total income of 
the assessee chargeable to income-tax, the Income-tax Officer may 30 
make the necessary amendment and the provisions of section 154 shall, 
so far es may be, apply thereto, the period of four years specified in 
sub-section (7) of that section being reckoned from the date of the 
order making or modifying the assessment of such excess profits tax 
or business profits tax, as the case may be. 2 5 


Explanation .—For the purposes of this sub-section, where the 
assessee Is a firm, the provisions of sub-section (I) shall also apply as 
they apply to the amendment of the assessment of the partners of 
the firm. 

( 4 ) Where as a result of proceedings initiated under section 147, 3° 
a loss or depreciation has been recomputed and in consequence 
thereof it Is necessary to recompute the total income of the assessee 
for the succeeding year or years to which the loss or depreciation 
allowance has been carried forward and set off under the provisions 
*of sub-section (1) of section 72, or sub-section (2) of section 73, or 35 
sub-section (I) of section 74, the Income-tax Officer may proceed 
to recompute the total Income in respect of such year or years and 
make the necessary amendment; and the provisions of section 154 
shall, so far as may be, apply thereto, the period of four years 
specified In sub-section (7) of that section being reckoned from the 40 
datq of the order passed under section 147, 
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(5) Where an allowance by way of development rebate has been 
made wholly or partly to an assessee in respect of a ship, machinery 
or plant in any assessment year under section 33 and subsequently— 

(i) at any time before the expiry of eight years from the 
•* end of the previous year in which the ship was acquired or the 

machinery or plant was installed, the ship, machinery or plant is 
sold or otherwise transferred by the assessee to any person other 
than the Government, a local authority, a corporation established 
by a Central, State or Provincial Act or a Government company 
T0 as defined in section 617 of the Companies Act 1956, or in connec¬ 
tion with any amalgamation or succession referred to in sub¬ 
section (3) of section 33; or 

(ii) at any time before the expiry, of the ten years referred to 
in sub-section (3) of section 34, the assessee utilises the amount 

J 5 credited to the reserve account under clause (a) of that sub¬ 
section— 

(a) for distribution by way of dividends or profits; or 

(b) for remittance outside India as profits or for the 
creation of any asset outside India; or 

20 (c) for any other purpose which is not a purpose of the 

business of the undertaking; 

the development rebate originally allowed shall be deemed to have 
been wrongly allowed, and the Income-tax Officer may, notwithstand¬ 
ing anything contained in this Act, recompute the total Income of the 
25 assessee for the relevant previous year and make the necessary 
amendment; and the provisions of section 154 shall, so far as may be, 
apply thereto, the period of four years specified in sub-section {7) 
of that section being reckoned from the end of the previous year 
in which the sale or transfer took place or the money was so 
3° utilised. 

(6) Where any such debt or part of debt as is referred to in 
clause (vii) of sub-section (1) of section 36 is written off as irre¬ 
coverable in the accounts of the assessee for a previous year and 
the Income-tax Officer is satisfied that such debt or part thereof 

35 became a bad debt in an earlier previous year not falling beyond a 
period of four previous years Immediately preceding the previous 
year in which the debt or part is written off, the Income-tax 
Officer may, notwithstanding anything contained in this Act, allow 
such debt or part as a deduction for such earlier previous year, 
4 C If the assessee accepts such a finding of the Income-tax Officer, and 
recompute the total Income of the assessee for such earlier previous 
year and make the necessary amendment; and the provisions of 
section 154 shall, so far as may be, apply thereto, the period of fopf 
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years specified in sub-section (7) of that section being reckoned from 
the end of the financial year in which the assessment relating to the 
previous year in which the debt is written off is made. 

(7) Where as a result of any proceeding under this Act, in the 
assessment for any year of a company in whose case an order under 5 
section 104 has been made for that year, it is necessary to recompute 
the distributable income of that company, the Income-tax Officer 
may proceed to recompute the distributable income and determine 
the supertax payable on the basis of such recomputation and make 
the necessary amendment, and the provisions of section 154 shall, so io 
far as may be, apply thereto, the period of four years specified in 
sub-section (7) of that section being reckoned from the date of the 
final order passed in the case of the company in respect of that 
proceeding. 

156. When any tax, interest, penalty, fine or any other sum is 15 
payable in consequence of any order passed under this Act, the 
Income-tax Officer shall serve upon the assessee a notice of demand in 
the prescribed form specifying the sum so payable. 

157. When, in the course of the assessment of the total income 

of any assessee, ft is established that a loss has taken place which 20 
the assessee is entitled to have carried forward and set off under the 
provisions of sub-section ( 1 ) of section 72, sub-section (2) of section 
73 or sub-section (1) of section 74, the Income-tax Officer shall 
notify to the assessee by an order in writing the amount of the loss 
as computed by him for the purposes of sub-section (I) of section 72, 2 5 
sub-section (2) of section 73 or sub-section (1) of section 74. 

158. Whenever a registered firm is assessed, or an unregistered 
firm is assessed under the provisions of clause (b) of section 183, the 
Income-tax Officer shall notify to the firm by an order in writing the 
amount of its total Income assessed and the apportionment thereof 3° 
between the several partners. 

CHAPTER XV 
Liability in special cases 
A.—Legal representatives 

159. ( 1 ) Where a person dies, his legal representative shall be 35 
liable to pay any sum which the deceased would have been liable to 
pay if he had not died, In the like manner and to the same extent as 
the deceased. 

(2) For the purpose of making an assessment (including an 
assessment, reassessment or recomputation under section 147) of the 4 ° 
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income of the deceased and for the purpose of levying any sum in 
the hands of the legal representative in accordance with the provi¬ 
sions of sub-section (1),— 

(a) any proceeding taken against the deceased before his 
5 death shall be deemed to have been taken against the legal repre¬ 
sentative and may be continued against the legal representative 
from the stage at which it stood on the date of the death of the 
deceased; 

(b) any proceeding which could have been taken against the 
io deceased if he had survived, may be taken against the legal 

representative; and 

(c) all the provisions of this Act shall apply accordingly. 

(3) The legal representative of the deceased shall, for the pur¬ 
poses of this Act, be deemed to be an assessee. 

15 (4) Every legal representative shall be personally liable for any 

tax payable by him in his capacity as legal representative if, while 
his liability for tax remains undischarged, he creates a charge on or 
disposes of or parts with any assets of the estate of the deceased, 
which are in, or may come into, his possession. 

20 (5) The provisions of sub-section (2) of section 161, section 162 

and section 167, shall, so far as may be and to the extent to which 
they are not inconsistent with the provisions of this section, apply 
in relation to a legal representative. 

( 6 ) The liability of a legal representative under this section shall, 
25 subject to the provisions of sub-section (4) and sub-section (5), be 
limited to the extent to which the estate is capable of meeting the 
liability. 


B .—Representative assessees—general provisions 

160. (1) For the purposes of this Act, "representative assessee” 
30 means— 

( 1 ) in respect of the income of a non-resident specified in 
clause (i) of sub-section (1) of section 9, the agent of the non¬ 
resident, including a person who is treated as an agent under 
section 163; 

33 (il) in respect of the income of a minor, lunatic or idiot, the 

guardian or manager who Is entitled to receive or is in receipt of 
such income on behalf of such minor, lunatic or idiot; 

(iii) in respect of income which the Court of Wards, the 
Administrator-General, the Official Trustee or any receiver or 
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manager (including any person, whatever his designation, who 
in fact manages property on behalf of another) appointed by or 
under any order of a court, receives or is entitled to receive, on 
behalf or for the benefit of any person, such Court of Wards, 
Administrator-General, Official Trustee, receiver or manager; > 

(iu) in respect of income which a trustee appointed under 
a trust declared by a duly executed instrument in writing whe¬ 
ther testamentary or otherwise (including any Wakf deed which 
is valid under the Mussalman Wakf Validating Act, 1913) receives 
or is entitled to receive, on behalf or for the benefit of any per- I0 
son, such trustee or trustees. 

(2) Every representative assessee shall be deemed to be an 
assessee for the purposes of this Act. 

161. (1) Every representative assessee, as regards the income in 
respect of which ho is a representative assessee, shall be subject to 15 
’ the same duties, responsibilities and liabilities as if the income were 
income received by or accruing to or in favour of him beneficially, 
and shall be liable to assessment in his own name in respect of that 
income; but any such assessment shall be deemed to be made upon 
him in his representative capacity only, and the tax shall, subject to 2 o 
the other provisions contained in this Chapter, be levied upon and 
recovered from him in like manner and to the same extent as it 
would be leviable upon and recoverable from the person represented 
by him. 

(2) Where any person is, in respect of any income, assessable 25 
under this Chapter in the capacity of a representative assessee, he 
shall not, in respect of that income, be assessed under any other pro¬ 
vision of this Act. 

162- ( 1 ) Every representative assessee who, as such, pays any sum 
under this Act, shall be entitled to recover the sum so paid from the 30 
person on whose behalf it is paid, or to retain out of any moneys that 
may be in his possession or may come to him in his representative 
capacity, an amount equal to the sum so paid. 

(2) Any representative assessee, or any person who apprehends 
that he may be assessed as a representative assessee, may retain out 35 
of any money payable by him to the person on whose behalf he is 
liable to pay tax (hereinafter in this section referred to as the prin¬ 
cipal), a sum equal to his estimated liability under this Chapter, and 
in the event of any disagreement between the principal and such 
representative assessee or person as to the amount to be so retained, 40 
such representative assesses or person may secure from the Income- 
tax Officer a certificate stating the amount to be so retained pending 
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final settlement of the liability, and the certificate so obtained shall 
be his warrant for retaining that amount. 

(3) The amount recoverable from such representative assessee or 
person at the time of final settlement shall not exceed the amount 
5 specified in such certificate, except to the extent to which such repre¬ 
sentative ossessee or person may at such time have in his hands addi¬ 
tional ass Ts of the principal. 

C.— Representative assesseesspecial cases 

163. (1) For the purposes of this Act, “agent", in relation to a ni»y bo 

io non-resident, includes any person in India— »j agent. 

(a) who is employed by or on behalf of the non-resident; or 

(b) who has any business connection with the non-resident; 
or 

(c) from or through whom the non-resident is In receipt of 
l 5 any income, whether directly or indirectly; or 

(d) who is the trustee of the non-resident; 

and includes also any other person who, whether a resident or non¬ 
resident, has acquired by means of a transfer, a capital asset in India: 

Provided that a broker in India who in respect of any transac- 
20 tions, does not deal directly with or on behalf of a non-resident prin¬ 
cipal but deals with or through a non-resident broker shall not be 
deemed to be an agent under this section in respect of such transac¬ 
tions, if the following conditions are fulfilled, namely: — 

(i) the transactions are carried on in the ordinary course 
25 of business through the first-mentioned broker: and 

(li) the non-resident broker is carrying on such transactions 
in the ordinary course of his business and not as as a principal. 

(2) No person shall be treated as the agent of a non-resident 
unless he had had an opportunity of being heard by the Income-tax 

3° Officer as to his liability to be treated as such. 

164. Where any income in respect of which the persons mentioned Charge of 
in clauses (ifi) and (iv) of sub-section ( 1 ) of section 160 are liable 

as representative assessees or any part thereof, is not specifically bcndkitrle* 
receivable on behalf or for the benefit of any one person, or \yhere unknown - 
35 the individual shares of the persons on whose behalf or for whose 
benefit such income or such part thereof is receivable (which persons 
are hereinafter In this section referred to as the beneficiaries) are 
indeterminate or unknown, tax shall be charged as if such income or 
103 G. of I.—10. 
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such part thereof were the total income of an association of persons, 
or, where such income or such part thereof is actually received by a 
beneficiary, then at the rate or rates applicable to the total income or 
total world income of the beneficiary if such course would result in j 
a benefit to the revenue. 

165. Where part only of the income of a trust is chargeable under 

this Act, that proportion only of the income receivable by a bene¬ 
ficiary from the trust which the part so chargeable bears to the 
whole income of the trust shall be deemed to have been derived from 
that part. 10 

D. — Representative assesse.es—miscellaneous provisions 

166. Nothing in the foregoing sections in this Chapter shall prevent 

either the direct assessment of the person on whose behalf or for 
whose benefit income therein referred to is receivable, or the recovery 
from such person of the tax payable in respect of such income. 15 

167. The Income-tax Officer shall have the same remedies against 
all property of any kind vested in or under the control or manage¬ 
ment of any representative assessed as he would have against the 
property of any person liable to pay any tax, and in as full and ample 

a manner, whether the demand is raised against the representative 20 
assessee or against the beneficiary direct. 

E.—Executors 

168. (2) Subject as hereinafter provided, the income of the estate 

of a deceased person shall be chargeable to tax in the hands 1 of the 
executor,— 2 5 

(a) if there is only one executor, then, as if the executor 

were an individual; or 

(b) if there are more executors than one, then, as if the 

executors were an association of persons; 

»wd for the purposes of this Act, the executor shall be deemed to be 3° 
resident or non-resident according as the deceased person was a 
resident or non-resident during the previous year in which his death 
took place. 

(2) The assessment of an executor under this section shall be 
made separately from any assessment that may be made on him in 35 
respect of his own income. 

(3) Separate assessments shall be made under this section on the 
total income of each completed previous year or part thereof as is 
included m the period from the date of the death to the date of 
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complete distribution to the beneficiaries of the estate according to 
their several interests- 

( 4 ) In computing the total income of any previous year under 
this section, any income of the estate of that previous year distri- 
g buted to, or applied to the benefit .of, any specific legatee of the 
estate during that previous year shall be excluded; but the income so 
excluded shall be included in the total income of the previous year of 
such specific legatee. 

Explanation .—In this section, “executor” includes an administrator 
or other person administering the estate of a deceased person. 

169. The provisions of section 162 shall, so far as may be, apply Right of 
in the case of an executor in respect of tax paid or payable by him ^cov^ttix 
as they apply in the case of a representative assessee. paid. 

F.—Succession to business or profession 

l5 170. ( 1 ) Where a person carrying on any business or profession Succession 
(such person hereinafter in this section being referred to as the 
predecessor) has been succeeded therein by any other person (here- than on 
inafter in this section referred to as the successor) who continues death * 
to carry on that business or profession,— 

20 (a) the predecessor shall be assessed in respect of the income 

of the previous year in which the succession took place up to the 
date of succession; 

(b) the successor shall be assessed in respect of the income 
of the previous year after the date of succession. 

25 ( 2 ) Notwithstanding anything contained in sub-section ( 1 ), when 

the predecessor cannot be found, the assessment of the income of the 
previous year in which the succession took place up to the date of 
succession and of the previous year preceding that year shall be 
made on the successor in like manner and to the same extent as it 

30 would have been made on the predecessor, and all the provisions of 
this Act shall, so far as may be, apply accordingly. 


( 3 ) When any sum payable under this section in respect of the 
income of such business or profession for the previous year in whicn 
the succession took piace up to the date of succession or for the 
35 previous year preceding that year, assessed on the predecessor, cannot 
be recovered from him, the Income-tax Officer shall record a finding 
to that effect and the sum payable by the predecessor shall thereafter 
be payable by and recoverable from the successor, and the successor 
shall be entitled to recover from the predecessor any sum so paid. 



ABsesiment 
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(4) Where any business or profession carried on by a Hindu 
undivided family is succeeded to, and simultaneously with the 
succession or after the succession there has been a partition of the 
joint family property between the members or groups of members, 
the tax due in respect of the income of the business or profession 5 
succeeded to, up to the date of succession, shall be assessed and 
recovered in the maimer provided in section 171, but without pre¬ 
judice to the provisions of this section. 

Explanation .—For the purposes of this section, “income” includes 
any gain accruing from the transfer, in any manner whatsoever, of I0 
the business or profession as a result of the succession- 

G.—Partition 

171. (1) A Hindu family hitherto assessed as undivided shall be 
deemed for the purposes of this Act to continue to be a Hindu 
undivided family, except where and in so far as a finding of partition I5 
has been given under this section in respect of the Hindu undivided 
family. 

(2) Where, at the time of making an assessment under section 143 
or section 144, it is claimed by or on behalf of any member of a Hindu 
family assessed as undivided that a partition, whether total or partial, 20 
has taken place among the members of such family, the Income-tax 
Officer shall make an inquiry thereinto after giving notice of the 
inquiry to all the members of the family. 

(3) On the completion of the inquiry, the Income-tax Officer 
shall record a finding as to whether there has been a total or partial 25 
partition of the joint family property, and, if there has been such a 
partition, the date on which it has taken place. 

(4) Where a finding of total or partial partition has been recorded 

by the Income-tax Officer under this section, and the partition took 
place during the previous year,— 30 

(a) the total income of the joint family in respect of the 
period up to the date of partition shall be assessed as if no parti¬ 
tion had taken place; and 

(b) each member or group of members shall, in addition to 
any tax for which he or it may be separately liable and notwith- 35 
standing anything contained in clause ( 2 ) of section 10 , be 
jointly and severally liable for the tax on the income so assessed. 

(5) Where a finding of total or partial partition has been recorded 
by the Income-tax Officer under this section, and the partition took 
place after the expiry of the previous year, the total income of the 
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previous year of the joint family shall be assessed as if no partition 
had taken place; and the provisions of clause (b) of sub-section (4) 
shall, so far as may be, apply to the case. 

(. 6 ) Notwithstanding anything contained in this section, if the 
5 Income-tax Officer finds after completion of the assessment of a 
Hindu undivided family that the family has already effected a parti¬ 
tion, whether total or partial, the Income-tax Officer shall proceed 
to recover the tax from every person who was a member of the 
family before the partition, and every such person shall be jointly and 
10 severally liable for the tax on the income so assessed. 

(7) For the purposes of this section, the several liability of any 
member or group of members thereunder shall be computed accord¬ 
ing to the portion of the joint family property all otted to him or it at 
the partition, whether total or partial. 

15 ( 8 ) The provisions of this section shall, so far as may be, apply 

in relation to the levy and collection of any penalty, interest, fine 
or other sum in respect of any period up to the date of the partition, 
whether total or partial, of a Hindu undivided family as they apply 
in relation to the levy and collection of tax in respect of any such 
20 period. 

Explanation .—In this section.— 

(a) “partition” means— 

(i) where the property admits of a physical division, a 
physical division of the property, but a physical division of 

25 the income without a physical division of the property pro¬ 

ducing the income shall not be deemed to be a partition; or 

(ii) where the property does not admit of a physical 
division, then such division as the property admits of but a 
mere severance of status shall not be deemed to be a partition; 

(b) "partial partition” means a partition which is partial as 
regards the persons constituting the Hindu undivided family, or 
the properties belonging to the Hindu undivided family, or both. 

H.— Profits of non-residents from occasional shipping business 

172. ( 1 ) The provisions of this section shall, notwithstanding Shipping 
anything contained in the other provisions of this Act, apply for the of 8 non- 
purpose of the levy and recovery of tax in the case of any ship, rtB > dent ». 
belonging to or chartered by a non-resident, which carries passengers, 
live-stock, mail or goods shipped at a port In India, unless the 
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Income-tax Officer is satisfied that there is an agent of the non¬ 
resident from whom the tax will be recoverable under the other 
provisions of this Act. 

( 2 ) Where such a ship carries passengers, live-stock, mail or goods 
shipped at a port in India, one-sixth of the amount paid or payable 5 
on account of such carriage to the owner or the charterer or to any 
person on his behalf, whether that amount is paid or payable in or 
out of India, shall be deemed to be income accruing in India to the 
owner or charterer on account of such carriage. 

( 3 ) Before the departure from any port in India of any such J0 
ship, the master of the ship shall prepare and furnish to the 
Income-tax Officer a return of the full amount paid or payable to 
the owner or charterer or any person on his behalf, on account of 
the carriage of all passengers, live-stock, mail or goods shipped 

at that port since the last arrival of the ship thereat: 

Provided that where the Income-tax Officer is satisfied that it is 
not possible for the master of the ship to furnish the return required 
by this sub-section before the departure of the ship from the port and 
provided the master of the ship has made satisfactory arrangements 
for the filing of the return and payment of the tax by any other person 20 
on his behalf, the Income-tax Officer may, if the return is filed within 
thirty days of the departure of the ship, deem the filing of the return 
by the person so authorised by the master as sufficient compliance 
with this sub-section. 

( 4 ) On receipt of the return, the Income-tax Officer shall assess 25 

the income referred to in sub-section (2) and determine the sum 
payable as tax thereon at the rate or rates for the time being appli¬ 
cable to the total income of a company which has not made the 
arrangements referred to in section 194 and such sum shall be pay¬ 
able by the master of the ship. 30 

( 5 ) For the purpose of determining the tax payable under sub¬ 
section ( 4 ), the Income-tax Officer may call for such accounts or 
documents as he may require. 

(6) A port clearance shall not be granted to the ship until the Col¬ 
lector of Customs, or other officer duly authorised to grant the 35 
same, is satisfied that the tax assessable under this -section has been 
duly paid or that satisfactory arrangements have been made for the 
payment thereof. 
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(7) Nothing in this section shall be deemed 1 o prevent the owner 
or charterer of a ship from claiming before the expiry of the assess¬ 
ment year relevant to the previous year in which the date of departure 
of the ship from the Indian port falls, that an assessment be made of 
5 his total income of the previous year and the tax payable on the basis 
thereof be determined in accordance with the other provisions of this 
Act, and if he so claims, any payment made under this section in 
respect of the passengers, live-stock, mail or goods shipped at Indian 
ports during that previous year shall be treated as a payment in 
to advance of the tax leviable for that assessment year, and the difference 
between the sum so paid and the amount of tax found payable by him 
on such assessment shall be paid by him or refunded to him, as the 
case may be. 

I.—Recovery of tax in respect of non-residents 

15 173. Without prejudice to the provisions of sub-section (I) of sec¬ 

tion 161 or of section 167, where the person entitled to the income 
referred to in clause (i) of sub-section (1) of section 9 is e non¬ 
resident, the tax chargeable thereon, whether in his name or in the 
name of his agent who is liable as a representative assessee- may be 
20 recovered by deduction under any of the provisions of Chapter XVII- 
B and any arrears of tax may be recovered also in accordance with 
the provisions of this Act from any assets of the non-resident which 
are, or may at any time, come within India. 

J .—Persons leavin g India 

2 5 174, (1) Notwithstanding anything contained in section 4, when 

it appears to the Income-tax Officer that any individual may l°ave 
India during the current assessment year or shortly after its expiry 
and that he has no present intention of returning to India, the total 
Income of such individual for the period from the expiry of the pre- 
30 vious year for that assessment year up to the probable date of 
his departure from India shall be chargeable to tax in that assess¬ 
ment year. 

(2) The total income of each completed previous year or part of 
any previous year included, in such period shall be chargeable to tax 

35 at the rate or rates in force in that assessment year, and separate 
assessments shall be made in respect of each such completed previous 
year or part of any previous year. 

(3) The Income-tax Officer may estimate the income of such 
individual for such period or any part thereof, where it cannot be 

4° readily determined in the manner provided in this Act. 
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(4) For the purpose of making an assessment under sub-section 
(I), the Income-tax Officer may serve a notice upon such individual 
requiring him to furnish, within such time, not being less than seven 
days, as may be specified in the notice, a return in the same form and 
verified in the same manner as a return under sub-section (2) of 5 
section 139, setting forth his total income for each completed previous 
year comprised in the period referred to in sub-section (I) and his 
estimated total income for any part of the previous year comprised in 
that period; and the provisions of this Act shall, so far as may be, 
and subject to the provisions of this section, apply as if the notice 10 
were a notice issued under sub-section (2) of section 139. 

(5) The tax chargeable under this section shall be in addition to 
the tax, if any, chargeable under any other provision of this Act. 

(6) Where the provisions of sub-section (1) are applicable, any 
notice issued by the Income-tax Officer under sub-section (2) of ^ 
section 139 or sub-section (1) of section 148 In respect of any tax 
chargeable under any other provision of this Act may, notwithstanding 
anything contained In sub-section (2) of section 139 or sub-section (1) 

of section 148, as the case may be, require the furnishing of the return 
by such individual within such period, not being less than seven ^ 
days, as the Income-tax Officer may think proper. 

K .—Persons trying to alienate their assets 

175. Notwithstanding anything contained in section 4, If it appears 
to the Income-tax Officer during any current assessment year that 
any person is likely to charge, sell, transfer, dispose of or otherwise 25 
part with any of his assets with a view to avoiding payment of any 
liability under the provisions of this Act, the total Income of such 
person for the period from the expiry of the previous year for that 
assessment year to the date when the Income-tax Officer commences 
proceedings under this section shall be chargeable to tax in that 30 
assessment year, and the provisions of sub-sections (2), (3), (4), (5) 
and (6) of section 174 shall, so far as may be, apply to any proceedings 
in the case of any such person as they apply in the case of persons 
leaving India. 

L .—Discontinuance of business, or dissolution ^ 

178. (1) Notwithstanding anything contained in section 4, where 
any business or profession is discontinued in any assessment year, 
the income of the period from the expiry of the previous year for 
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that assessment year up to the date of such discontinuance may, at 
the discretion of the Income-tax Officer, be charged to tax in that 
assessment year. 

(2) The total income of each such completed previous year or 
5 part of any previous year included in such period shall be chargeable 

to tax at the rate or rates In force in that assessment year, and 
separate assessments shall be made in respect of each such completed 
previous year or part of any previous year. 

(3) Any person discontinuing any business or profession shall give 
10 to the Income-tax Officer notice of such discontinuance within fifteen 

days thereof. 

(4) Where any profession is discontinued in any year on account 
of the cessation of the profession by, or the retirement or death of, 
the person carrying on the profession, any sum received after the 

15 discontinuance shall be deemed to be the income of the recipient and 
charged to tax accordingly in the year of receipt, if such sum would 
have been included in the total income of the aforesaid person had 
it been received before such discontinuance. 

(5) Where an assessment is to be made under the provisions of 
20 this section, the Income-tax Officer mey serve on the person whose 

income is to be assessed or. in the case of a firm, on any person who 
was a partner of such firm at the time of its discontinuance or, in the 
case of a company, on the principal officer thereof, a notice containing 
all or nny of the requirements which may be included in a notice 
2 5 under sub-section (2) of section 139 and the provisions of this Act 
shall, so far as may be, apply accordingly as if the notice were a 
notice issued under sub-section (2) of section 139. 

(6) The tax chargeable under this section shall be in addition to 
the tax, If any, chargeable under any other provision of this Act. 

3° (7) Where the provisions of sub-section (1) are applicable, any 

notice Issued by the Income-tax Officer under sub-section (2) of 
section 139 or sub-section (1) of section 148 in respect of any tax 
chargeable under any other provisions of this Act may, notwith¬ 
standing anything contained in suh-section (2) of section 139 or 
35 sub-section (1) of section 148, as the case may be, require the furnish¬ 
ing of the return by the person to whom the aforesaid notices are 
issued within such period, not being less than seven days, as the 
Income-tax Officer may think proper. 


103 G of 1—17 
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dissolved or 
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continued. 


171. ( 1 ) Where any business or profession carried on by an 
association of persons has been discontinued or where an association 
of persons is dissolved, the Income-tax Officer shall make an assess¬ 
ment of the total income of the association of persons as if no such 
discontinuance or dissolution had taken place, and all the provisions 
of this Act, including the provisions relating to the levy of a penalty 
or any other sum chargeable under any provision of this Act 
shall apply, so far as may be, to such assessment. 


5 


(2) Without prejudice to the generality of the foregoing sub¬ 
section, if the Income-tax Officer, Appellate Assistant Commissioner 10 
or the Appellate Tribunal in the course of any proceeding under 
this Act in respect of any such association of persons as is referred 

to in that sub-section is satisfied that the association of persons was 
guilty of any of the acts specified in Chapter XXI, he or it may im¬ 
pose or direct the imposition of a penalty in accordance with the pro- ^ 
visions of that Chapter. 

(3) Every person who was at the time of such discontinuance 
or dissolution a member of the association of persons, and the legal 
representative of any such person who is deceased, shall be jointly 
and severally liable for the amount of tax, penalty or other sum 20 
payable, and all the provisions of this Act, so far as may be, shall 
apply to any such assessment or imposition of penalty or other sum. 


(4) Where such discontinuance or dissolution takes place after 
any proceedings in respect of an assessment year have commenced, 
the proceedings may be continued against the persons referred to 
in sub-section (3) from the stage at which the proceedings stood 
at the time of such discontinuance or dissolution, and all the provi¬ 
sions of this Act shall, so far as may be, apply accordingly. 

(5) Nothing in this section shall affect the provisions of sub¬ 
section ( 6 ) of section 159. 3° 


Company In 178. (1) Every person— 
liquidation. 

(a) who is the liquidator of any company which is being 
wound up, whether under the orders of a court or otherwise; or 

(b) who has been appointed the receiver of any assets of 

a company, 35 

(hereinafter referred to as the liquidator) shall, within thirty 
days after he has become such liquidator, give notice of his appoint¬ 
ment as such to the Income-tax Officer who is entitled to assess the 
income of the company. 

(2) The Income-tax Officer shall, after making such enquiries 40 
or calling for such information as he may deem fit, notify to the 
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liquidator the amount which, in the opinion of the Income-tax 
Officer, would be sufficient to provide for any tax which is then, 
or is likely thereafter to become, payable by the company. 

(3) On being notified by the Income-tax Officer under sub- 
5 section ( 2 ), the liquidator shall set aside an amount equal to the 

amount so notified and until he so sets aside such amount, he shall 
not part with any of the assets of the company or the properties in 
his hands except for the purpose aforesaid. 

(4) The liquidator shall, if he has not set aside the amount noti- 
I0 fled under sub-section (3), be personally liable to the extent of that 

amount for the payment of the tax on behalf of the company. 

(5) Where there are more liquidators than one, the obligations 
and liabilities attached to the liquidator under this section shall 
attach to all the liquidators jointly and severally. 

15 ( 6 ) The provisions of this section shall have effect notwith¬ 

standing anything to the contrary contained in any other law for 
the time being in force. 

M .—Private company in liquidation 

179. (1) Notwithstanding anything contained in the Companies private com- 

r of 1956. 20 Act, 1956, where any tax which is or has been assessed on a private 

company, whether before or in the course of or after its liquidation, 
in respect of any income of any previous year cannot be recovered 
from the company, then, every person who was a director of the 
private company at any time during the relevant previous year 
25 shall be jointly and severally liable for the payment of such tax. 

( 2 ) Where the whole or any portion of any tax for the payment 
of which the directors of a private company are made jointly and 
severally liable under sub-section (I) cannot be recovered from the 
directors, such tax or portion shall be recoverable from every person 
30 who was a shareholder of the company holding beneficially shares 
carrying not less than ten per cent, of the voting power at any time 
during the previous year, but the tax or-portion recoverable from 
each such person shall not exceed the proportion which the share 
capital held by him beneficially bears to the total capital of the 
35 company. 

N.—Special provisions for certain kinds of income 

180. Where.the time taken by the author of a literary or artistic Royalties or 
work in the making thereof is more than twelve months, the amount fcc/fOT liter- 
received or receivable by him during any previous year on wyor flrtistic 

40 account of any lump sum consideration for the assignment or 
grant of any of his interests in the copyright of that work or of royal- 
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ties or copyright fees (whether receivable in lump sum or otherwise), 
in respect of that work, shall, if he so claims, be allocated for purposes 
of assessment as hereunder— 

(i) where the time so taken is less than twenty-four months, 
one-half of the amount of such lump sum, royalties or fees as 5 
the income of the previous year in which the whole amount is 
received or receivable, and the other half as the income of the 
next succeeding previous year; and 

(ii) where the time so taken is twenty-four months, or 
more, one-third of the amount of such lump sum, royalties or 10 
fees as the income of the previous year in which the whole 
amount is received or receivable, and one-third of the said 
amount as the income of each of the two next succeeding 
previous years. 

Explanation.—For the purposes of this section, the expression 15 
“author” includes a joint author, and the expression “lump sum”, 
in regard to royalties or copyright fees, includes an advance pay¬ 
ment on account of such royalties or copyright fees which is not 
returnable. 


O ,—Liability of State Governments 


20 


t weree °n 181. Income-tax shall be payable by a State Government on the 

securities of interest on any security issued by it tax free. 


a State 
Government. 


CHAPTER XVI 


Special provisions applicable to firms 


Assessment 


A.—Assessment of firms 25 

182. (1) Notwithstanding anything contained in sections 143 and 
of registered 144 a nd subject to the provisions of sub-section (3), in the case of a 
flrm9 ‘ registered firm, after assessing the total income of the firm,— 

itself shall be 


(1) the income-tax payable by the firm 
determined; and 


30 


(ii) the share of each partner in the income of the firm 
shall be included in his total income and assessed to tax accord¬ 
ingly. 

(2) If such share of any partner is a loss it shall be set off 
against his other income or carried forward and set off in accord- 35 
ance with the provisions of sections 70 to 75. 


(3) When any of the partners of a registered! firm is a non-resi¬ 
dent, the tax on his share in the income of the firm shall be assessed 
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on the firm at the rate or rates which would be applicable if it were 
assessed on him personally, and the tax so assessed shall be paid 
by the firm. 


(4) When the tax levied on a partner of a registered firm on his 
5 share in the income of the firm cannot be recovered from him, the 
amount not so recovered shall be paid by the firm. 

183. In the case of an unregistered firm, the Income-tax Officer— Assessment 

of unregls- 

(a) may determine the tax payable by the firm itself on tered firm*, 
the basis of the total income of the firm; or 


io ( b) if, in his opinion, the aggregate amount of the tax pay¬ 

able by the partners if the firm were treated as a registered 
firm would be greater than the aggregate amount of the tax 
which would be payable by the firm under clause (a) and the 
tax which would be payable by the partners individually, may 
15 proceed to make the assessment under clause (ii) of sub-section 

(l)of section 182 as if the firm were a registered firm; and 
where the procedure specified in this clause is applied to any 
unregistered firm, the provisions of sub-sections ( 2 ), (3) 
and (4) of section 182 shall apply thereto as they apply in the 
20 case of a registered firim 


184. 


B.—Registration of firms 
(1) An application for registration of a firm for the pur- Application 


poses of this Act may be made to the Income-tax Officer on behalf forroglB- 
of any firm if— nation. 

25 (i) the partnership is evidenced by an instrument; and 

(ii) the individual shares of the partners are specified in 
that instrument. 


(2) Such application may, subject to the provisions of this sec¬ 
tion, be made either during the existence of the firm or after its 

3° dissolution. 

(3) The application shall be made to the Income-tax Officer having 
jurisdiction to assess the firm, and shall be signed— 

(a) by all the partners (not being minors) personally; or 

(b) in the case of a dissolved firm, by all persons (not being 

35 minors) who were partners in the firm immediately before its 

dissolution and by the legal representative of any such partner 

who Is deceased. 

(4) The application shall be made before the end of the previous 
year for the assessment year in respect of which registration is 

4 o sought: 



Procedure on 
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Provided that the Income-tax Officer may entertain an applica¬ 
tion made after the end of the previous year, if he is satisfied that 
the firm was prevented by sufficient cause from making the appli¬ 
cation before the end of the previous year. 

(5) The application shall be accompanied by the original instru- 5 
ment evidencing the partnership, together with a copy thereof: 

Provided that if the Income-tax Officer is satisfied that fob 
sufficient reason the original instrument cannot conveniently be 
produced, he may accept a copy of it certified in writing by all the 
partners (not being minors), or, where the application is made 10 
after the dissolution of the firm, by all the persons referred to in 
clause (b) of sub-section (3), to be a correct copy, or a certified 
copy of the instrument; and in such cases the application shall be 
accompanied by a duplicate copy of the original Instrument. 

(6) The application shall be made in the prescribed form and T 5 
shall contain the prescribed particulars. 

(7) Where registration is granted to any firm for any assessment 
year, it shall have effect for every subsequent assessment year: 

Provided that— 

(i) there is no change in the constitution of the firm or 20 
the shares of the partners as evidenced by the instrument of 
partnership on the basis cf which the registration was granted; 
and 

( ii ) the firm furnishes, along with its return of income for 
the assessment year concerned, a declaration to that effect, in 25 
the prescribed form and verified in the prescribed manner. 

( 8 ) Where any such change has taken place in the previous 
year, the firm shall apply for fresh registration for the assessment 
year concerned in accordance with the provisions of this section. 

185. (1) On receipt of an application for the registration of a 3 o 
firm, the Income-tax Officer shall inquire into the genuineness of 
the firm and its constitution as specified in the instrument of part¬ 
nership, and— 

(a) if he is satisfied that there is or was during the previous 
year in existence a genuine firm with the constitution so speci- 35 
fled, he shall pass an order in writing registering the firm for 
the assessment year; 

(b) if he is not so satisfied, he shall pass an order in writ¬ 
ing refusing to register the firm. 
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(2) The Income-tax Officer shall not reject an application for 
registration merely on the ground that the application is not in 
order, but shall intimate the defect to the firm and give it an oppor¬ 
tunity to rectify the defect in the application within a period of 

5 one month from the date of such intimation. 

(3) If the defect is not rectified within such time, the Income-tax 
Officer may reject the application. 

(4) Where a firm is registered for any assessment year, the 
Income-tax Officer shall record a certificate on the instrument of 

10 partnership or on the certified copy submitted in lieu of the original 
instrument, as the case may be, to the effect that the firm has been 
registered under this Act, for that assessment year; and where a 
declaration under sub-section (7) of section 184 is furnished by the 
firm, for the relevant subsequent assessment year. 

15 (5) Notwithstanding anything contained in this section, where, 

in respect of any assessment year, there is, on the part of a firm, 
any such failure as is mentioned in section 144, the Income-tax 
Officer may refuse to register the firm for the assessment year. 

18G. (1) If, where a firm has been registered, or its registration Cancellatton 

20 has effect under sub-section (7) of section 184 for an assessment non 818 
year, the Income-tax Officer is of opinion that there was during the 
previous year no genuine firm in existence as registered, he may, 
after giving the firm a reasonable opportunity of being heard and 
with 'ho previous approval of the Inspecting Assistant Commission- 

2 5 er, cancel the registration of the firm for that assessment year. 

(2) If, where a firm has been registered or its registration has 
effect under sub-section (7) of section 184 for any assessment year, 
there is, on the part of the firm, any such failure in respect of the 
assessment year as is mentioned in section 144, the Income-tax 

3° Officer may cancel the registration of the firm for the assessment 
year, after giving the firm not less than fourteen days’ notice Inti¬ 
mating his intention to cancel its registration and after giving it a 
reasonable opportunity of being heard, 

(3) Where the registration of a firm is cancelled for any assess- 

35 ment year, the Income-tax Officer shall amend the assessments of 

the firm and its partners for that assessment year on the footing 
that the firm is an unregistered firm. 

(4) The provisions of section 154 shall, so far as may be, apply 
to the amendments of the assessments of the firm and its partners 

40 under sub-section (3) of this section, the period of four years speci¬ 
fied in sub-section (7) of that section being reckoned from the date 
of the order cancelling the registration. 
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C.— Changes in constitution, succession and dissolution 

187. ( 1 ) Where at the time of making an assessment under sec¬ 
tion 143 or section 144 it is found that a change has occurred in the 
constitution of a firm, the assessment shall be made on the firm as 
constituted at the time of making the assessment: 

Provided that— 

(i) the income of the previous year shall, for the purposes 
of inclusion in the total incomes of the partners, be apportioned 
between the partners who, in such previous year, were entitled 

to receive the same; and io 

(ii) when the tax assessed upon a partner cannnct be re¬ 
covered from him, it shall be recovered from the firm as consti¬ 
tuted at the time of making the assessment. 

(2) For the purposes of this section, there is a change in the 
constitution of the firm— 

(a) if one or more of the partners cease to be partners or 

one or more new partners are admitted, in such circumstances 
that one or more of the persons who were partners of the firm 
before the change continue as partner or partners after the 
change; or 2Q 

t 

(b) where all the partners continue with a change in their 
respective shares or in the shares of some of them. 

188. Where a firm carrying on a business or profession is suc¬ 
ceeded by another firm, and the case is not one covered by section 
187, separate assessments shall be made on the predecessor firm and 
the successor firm in accordance with the provisions of section 170. 

189. (1) Where any business or profession carried on by a firm 
has been discontinued or wh$re a firm is dissolved, the Income-tax 
Officer shall make an assessment of the total income of the firm 

as if no such discontinuance or dissolution had taken place, and all 30 
the provisions of this Act, including the provisions relating to the 
levy of a penalty or any other sum chargeable under any provi¬ 
sion of this Act, shall apply, so far as may be, to such assessment. 

(2) Without prejudice to the generality of the foregoing sub¬ 
section, if the Income-tax Officer, Appellate Assistant Commissioner 35 
or the Appellate Tribunal in the course of any proceeding under 
this Act In respect of any such firm as is referred to in that sub¬ 
section is satisfied that the firm was guilty of any of the acts 
specified in Chapter XXI he or it may impose or direct the imposi¬ 
tion of a penalty in accordance with the provisions of that Chapter. 
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(3) Every person who was at the time of such discontinuance 
or dissolution a partner of the firm, and the legal representative of 
any such person who is deceased, shall be jointly and severally 
liable for the amount of tax, penalty or other sum payable, and all 

5 the provisions of this Act, so far as may be, shall apply to any such 
assessment or imposition of penalty or other sum. 

(4) Where such discontinuance or dissolution takes place after 
any proceedings in respect of an assessment year have commenced, 
the proceedings may be continued against the persons referred to 

IO in sub-section (3) from the stage at which the proceedings stood 
at the time of such discontinuance or dissolution, and all the pro¬ 
visions of this Act shall, so far as may be, apply accordingly. 

(5) Nothing in this section shall affect the provisions of sub¬ 
section ( 6 ) of section 159. 

T 5 CHAPTER XVII 

Collection and recovery of tax 
A.—General 

190. (1) Notwithstanding that the regular assessment in respect Deduction at 
of any income is to be made in a later assessment year, the tax on source nnd 

20 such income shall be payable by deduction at source or by advance payment, 
payment, as the case may be, in accordance with the provisions of 
this Chapter. 

(2) Nothing in this section shall prejudice the charge of tax on 
such Income under the provisions of sub-section (1) of section 4. 

*5 191. (1) In the case of income in respect of which provision Is Direct 

not made under this Chapter for deducting income-tax at the time P«jn*c n t. 
of payment, and in any case where income-tax has not been deducted 
in accordance with the provisions of this Chapter, income-tax shall 
be payable by the assessee direct. 

30 ( 2 ) Save as provided in this Chapter, super-tax shall be payable 

by the assessee direct. 

B.—Deduction at source 

192. (1) Any person responsible for paying any income charge- Salary, 
able under the head "Salaries” shall, at the time of payment, deduct 

35 income-tax and super-tax on the amount payable at the average rate 
of income-tax and average rate of super-tax respectively computed 
on the basis of the rates of tax in force for the financial year in which 
the payment is made, on the estimated income of the assessee under 
this head for that financial year, 

103 G of 1—18 
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(2) Any person responsible for paying any income chargeable 
under the head “Salaries” to a non-resident, not being a citizen of 
India, in receipt of salary from the Government for rendering 
service outside India, shall, at the time of payment, deduct tax at 
the rates in force on the estimated income of the assessee under J 
this head for the financial year. 

(3) The person responsible for making the payment referred to 
in sub-section (I) or sub-section ( 2 ) may, at the time of making any 
deduction, increase or reduce the amount to be deducted under this 
section for the purpose of adjusting any excess or deficiency arising i° 
out of any previous deduction or failure to deduct during the finan¬ 
cial year. 

(4) The trustees of a recognised provident fund, or any person 
authorised by the regulations of the fund to make payment of 
accumulated balances due to employees, shall, in cases where 15 
sub-rule (I) of rule 9 of Part A of the Fourth Schedule applies, at 
the time an accumulated balance due to an employee is paid, make 
therefrom the deduction provided in rule 10 of Part A of the Fourth 
Schedule. 

(5) Where any contribution made by an employer, including 20 
interest on such contributions, if any, in an approved superannua¬ 
tion fund is paid to the employee, income-tax on the amount so 
paid shall be deducted by the trustees of the fund to the extent pro¬ 
vided in rule 8 of Part B of the Fourth Schedule. 

( 6 ) For the purposes of deduction of tax on salary payable in 25 
foreign currency, the value in rupees of such salary shall be calcu¬ 
lated at the prescribed rate of exchange. 

Explanation .—In sub-section (2), and in sections 193, 194, 195 and 
197, the expression "rates in force” means the rate or rates specified 
for the purpose of deduction by the Finance Act of the year in 3° 
which such deduction is required to be made. 

193. The person responsible for paying any income chargeable 
under the head "Interest on securities” shall, at the time of payment, 
deduct Income-tax and super-tax at the rates in force on the amount 

of the interest payable. 35 

194, The principal officer of an Indian company or a company 
which has made the prescribed arrangements for the declaration 
and payment of dividends (including dividends on preference shares) 
within India, shall, before making any payment in cash or before 
issuing any cheque or warrant in respect of ^ny dividend or before 4 ^ 
making any distribution or payment to a shareholder, of any 
dividend within the meaning of sub-clause (a) or sub-clause (b) or 
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sub-clause (c) or sub-clause (d) or sub-clause (e) of clause (22) of 
section 2 , deduct from the amount of such dividend, income-tax and 
super-tax at the rates in force. 

195. (1) Any person responsible for paying to a non-resident, 
^ not being a company, or to a company which is neither an Indian 

company nor a company which has made the prescribed arrange¬ 
ments for the declaration and payment of dividends within India, 
any interest, not being “Interest on securities”, or any other sum, 
not being dividends, chargeable under the provisions of this Act, 
io shall, at the time of payment, unless he is himself liable to pay any 
income-tax and super-tax thereon as an agent, deduct income-tax 
and super-tax thereon at the rates in force: 

Provided that nothing in this sub-section shall apply to any 
payment made in the course of transactions in respect of which a 
l 5 person responsible for the payment is deemed under the proviso to 
sub-section (2) of section 163 not to be an agent of the payee. 

(2) Where the person responsible for paying any such sum 
chargeable under this Act (other than interest including interest on 
'Securities, dividend and salary) to a non-resident considers that 
20 the whole of such sum would not be income chargeable in the case 
of the recipient, he may make an application to the Income-tax Officer 
to determine, by general or special order, the appropriate proportion 
of such sum so chargeable, and upon such determination, tax shall 
be deducted under sub-section ( 2 ) only on that proportion of the 
2 5 sum which is so chargeable. 

196. Notwithstanding anything contained in sections 192 to 195, 
no deduction of tax shall be made on any interest or dividend payable 
to the Government or to the Reserve Bank of India in respect of 
any securities or shares owned by it or in which it has full beneficial 

30 interest. 

197. (1) Where, in the case of any income of any person other 
than a company- 

fa) income-tax or super-tax is required to be deducted at 
the time of payment at the rates in force under the provisions of 
35 sections 192, 193 and 195, 

(b) being a non-resident, super-tax is required to be de¬ 
ducted! at the time of payment at the rates In force under the 
provisions of section 194, 

the Income-tax Officer is satisfied that the total income or the total 
40 world income of the recipient justifies the deduction of income-tax 
or super-tax at any lower rates or no deduction of income-tax or 
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super-tax, as the case may be, the Income-tax Officer shall, on an 
application made by the assessee in this behalf, give to him such 
certificate as may be appropriate. 

(2) Where any such certificate is given, the person responsible for 
paying the Income shell, until such certificate is cancelled by the 5 
Income-tax Officer, deduct income-tax and super-tax at the rates 
specified in such certificate or deduct no tax, as the case may be. 

(3) Where the principal officer of a company considers that, by 
reason of the provisions of sections 84 and 101, no tax will be payable 
by the recipient on the whole or any portion of the dividend referred 10 
to in section 85 and sub-section (2) of section 101, he may, before 
paying the dividend to the shareholder or issuing any cheque or 
warrant in respect thereof, make an application to the Income-tax 
Officer to determine the appropriate proportion of the dividend on 
which tax is not payable by the recipient under the provisions of 15 
sections 84 and] 101; and on such determination by the Income-tax 
Officer, no tax shall be deducted on such proportionate amount. 

Tax deduc- 198 . All sums deducted in accordance with the provisions of sec- 
rcceivetf 01 ”* 1 ^ ons 192 to 195 shall, for the purpose of computing the income of 

an assessee, be deemed to be income received. 30 

Credit for 199. Any deduction made in accordance with the provisions of 
tax deducted. sec y ons 192 to 195 and paid to the Central Government shall be 
treated as a payment of income-tax or super-tax, as the case may 
be, on behalf of the person from whose income the deduction was 
made, or of the owner of the security or of the shareholder, as the 2 5 
case may be, and credit shall be given to him for the amount so 
deducted on the production of the certificate furnished under section 
203 in the assessment, if any, made for the immediately following 
assessment year under this Act: 


Duty ot 

PCMOII 

deducting 

tax. 


Provided that where such person or owner or shareholder is 30 
a person whose income is included under the provisions of section 
60, section 61, section 64, section 93 or section 94 in the total income 
of another person, the payment shall be deemed to have been made 
on behalf of, and the credit shall be given to, such other person: 

Provided further that where any security or share in a com- 35 
pany is owned jointly by two or more persons not constituting a 
partnership, credit in respect of the tax deducted may be given to 
each such person in the same proportion in which the interest on 
such security or dividend on such share has been included in his 
total income. 

200. Any person deducting any sum in accordance with the pro¬ 
visions of sections 192 to 195 shall pay within the prescribed time, 
the sum so deducted to the credit of the Central Government or as 

the Board directs. 



Sec. 2J THE GAZETTE OF INDIA EXTRAORDINARY 377 

201. ( 1 ) If any such person and in the cases referred to in section Consequ«n- 
194, the principal officer and the company of which he is the princi- ^ deduct'or* 
pal officer does not deduct or after deducting fails to pay the tax as pay. 
required by or under this Act, he, shall, without prejudice to any 
5 other consequences which he or it may incur, be deemed to be an 
assessee in default in respect of the tax: 

Provided that no penalty shall be charged under section 221 
from such person, principal officer or company unless the Income- 
tax officer is satisfied that such person or principal officer or com- 
10 pany as the case may be, has wilfully failed to deduct and pay the 
tax. 

(2) Where the tax has not been paid as aforesaid after It is 
deducted!, it shall be a first charge upon all the assets of the person, 
or the company, as the case may be, referred to in sub-section ( 1 ). 

15 202. The power to levy tax by deduction under sections 192 to 

195 shall be without prejudice to any other mode of recovery. mode of 

recovery. 


203. Every person deducting income-tax or super-tax in accord- ^ r ^ c#te 
ance with the provisions of sections 192 to 195 shall, at the time of deducted, 
payment of the sum, or, as the case may be, at the time of issue of 

20 a cheque or warrant for payment of any dividend to a shareholder, 
furnish to the person to whom such payment is made, or the cheque 
or warrant is issued, a certificate to the effect that income-tax or 
super-tax has been deducted, and specifying the amount so deducted, 
the rate at which the tax has been deducted and such other parti- 
22 culars as may be prescribed. 

204. For the purposes of sections 192 to 203 and section 285 the Meaning of 

expression ‘‘person responsible for paying” means— "person 

responsible 

(i) in the case of payments of income chargeable under the forpeying". 
head “Salaries”, other than payments by the Central Govem- 
30 ment or the Government of a State, the employer himself or, 
if the employer is a company, the company itself, including the 
principal officer thereof; 


(ii) in the case of payments of income chargeable under the 
head “Interest on securities”, other than payments made by or 
on behalf of the Central Government or the Government of a 
State, the local authority or company, including the principal 
officer thereof; 


(Hi) in the case of payments of any other sum chargeable 
under the provisions of this Act, not being income chargeable 
40 under the head “Interest on securities”, the payer himself, or, 
if the payer is a company, the company itself, including the 
principal officer thereof, 
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205. Where tax is deductible at the source under sections 192 to 
195 the assessee shall not be called upon to pay the tax himself 
to the extent to which tax has been deducted from that income. 

200. (J) The prescribed person in the case of every office of the 
Government, the principal officer in the case of every company, the ' 
prescribed person in the case of every local authority or other pub¬ 
lic body or association, and every private employer shall prepare, 
and within thirty days from the 31st day of March In each year, 
deliver or cause to be delivered to the Income-tax Officer in the 
prescribed form and verified in the prescribed manner, a return in 10 
writing showing— 

(a) the name and, so far as it is known, the address of 
every person who was receiving on the 31st day of March, or 
has received or to whom was due during the year ending on 
that date, from the Government, company, authority, body, ^ 
association or private employer, as the case may be, any income 
chargeable under the head “Salaries” of such amount as may 
be prescribed; 

(b) the amount of the income so received by or so due to 
each such person, and the time or times at which the same was 20 
paid or due, as the case may be; 

(c) the amount deducted in respect of income-tax and 
super-tax from the income of each such person. 

(2) Where an employer deducts from the emoluments paid to an 
employee or pays on his behalf any contributions of that employee 2 5 
to an approved superannuation fund, he shall include all such de¬ 
ductions or payments in the return which he is required to furnish 
under this section. 


C.—Advance payment of tax 

207. (1) Tax shall be payable in advance in accordance with the i0 
provisions of sections 208 to 219 in the case of income other than in¬ 
come chargeable under the head ‘'Salaries” and “Capital gains.” 

(2) Such income is hereinafter in this Chapter referred to as 
“income subject to 1 advance tax”, and such tax is hereinafter in this 
Chapter referred to as “advance tax”. 35 

208. Advance tax shall be payable in the financial year— 

(a) where the total income exclusive of capital gains, of 
the assessee referred to in sub-clause (i) of clause (a) of sec¬ 
tion 209 exceeded the maximum amount not chargeable to in¬ 
come-tax in his case by two thousand five hundred rupees; or 40 
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(b) where it is payable by virtue of the provisions of sub¬ 
section (3) of section 212. 

209. The amount of advance tax payable by an assessee in the fin¬ 
ancial year shall be computed as follows: — 

5 (a) (i ) his total income of the latest previous year in respect 

of which he has been assessed shall first be ascertained; 

(ii) the amount of capital gains, if any, included in such 
total income shall be deducted therefrom, and on the balance, 
income-tax and super-tax shall be calculated at the ratea in 

xo force in the financial year; 

(iii) the income-tax and super-tax so calculated shall be 
reduced by the amount of income-tax and super-tax which 
would be deductible during the said financial year in accord¬ 
ance with the provisions of sections 192 to 195 on any income, 

15 Included in the said total income; 

(iu) the net amount of income-tax and super-tax calculated 
in accordance with sub-clause (iii) shall, subject to the provi¬ 
sions of clauses (b) and (c), be the advance tax payable. 

(b) in cases where under the provisions of section 113, the 

20 tax payable by the assessee is to be determined with reference 

to his total world income, the advance tax payable by him shall 
be calculated in the manner laid down in that section, 

(c) in cases where an estimate is sent by the assessee under 
sub-section (1) or sub-section (2) or sub-section (3) of section 

25 212 , the total income so estimated shall, for the purposes of cal¬ 

culation of tax under this section, be substituted for the total 
income referred to in clause (a). 

Explanation.—It the assessee is a partner of a registered firm and 
an assessment of the firm has been completed for a previous 

30 year later than the latest previous year for which the assessee’s 
assessrrtent has been completed, his share in the income of the firm 
shall, for the purposes of clauses (a) and! (b), be Included in hitf 
total income on the basis of the said assessment of the firm. 

210 . ( 1 ) Where a person has been previously assessed under this 
n jf 1922 35 Act or un< ^ er Indian Income-tax Act, 1922, the Income-tax Officer 

may, on or after the 1st day of April in the financial year, by order 
in writing, require him to pay to the credit of the Central Govern¬ 
ment advance tax determined in accordance with the provisions of 
sections 207, 208 and 209. 
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(2) The notice of demand issued under section 156 in pursuance 
Of such order shall specify the instalments in which the advance 
tax is payable under section 211 . 

(3) If, after the making of an order by the Income-tax Officer 
under this section and before the 15th day of February of the finan- 5 
cial year, an assessment of the assessee (or of the registered firm of 
which he is a partner) is completed in respect of a previous year 
later than that referred to in the order of the Income-tax Officer, 
the Income-tax Officer may make an amended order requiring the 
assessee to pay in one instalment on the specified date, or in equal 10 
instalments on the specified dates if more than one, falling after the 
date of the amended order, the advance tax computed on the re¬ 
vised basis as reduced by the amount, if any, paid in accordance with 
the original order: 

Provided that in every case where an assessment of the assessee 15 
(or of the registered firm of which he is a partner) is completed in 
respect of a previous year later than that referred to in the order of 
the Income-tax Officer and the advance tax payable on the basis of 
such assessment is less than the advance tax determined as payable 
in accordance with the original order under sub-section ( 1 ), the 20 
Income-tax Officer shall make an amended order determining the 
advance tax on the revised basis and refund the amount already 
paid, if any, in excess of the advance tax so determined. 

211. (1) Subject to the provisions of this section and of section 
212 , advance tax shall be payable in equal instalments on the 1 st day 2 J 
of June, 1st day of September, 1st day of December and 1st day of 
March in the financial year: 

Provided that, where the previous year of the assessee in respect 
of any source of income ends after the 31st day of December and 
before the 30th day of April, the advance tax on that source of 30 
income shall, subject as aforesaid, be payable in three equal Instal¬ 
ments on the 1st day of September, the 1st day of December and the 
'15th day of March, respectively. 

(2) If the notice of demand issued under section 156 in pursuance 
of the order under section 210 is served after any of the dates on 35 
which the Instalments specified therein are payable, the advance tax 
shall be payable in equal instalments on each of such of those dates 
as fall after the date of the service of the notice of demand, or in 
one sum on the 1st day of March if the notice is served after th® 

1 st day of December. 4° 
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212. ( 1 ) If any assessee. who is required to pay advance tax by Bsflmote by 
an order under section 210 , estimates at any time before the last 
instalment is due that his total income exclusive of capital gains, 
or Income subject to advance tax for the period which would be 
5 the previous year for the immediately following assessment year, is 
less than the total income exclusive of capital gains on the basis of 
which, or the income on which, he is required to pay such tax, as 
the case may be, and accordingly wishes to pay an amount less than 
the amount which he is so required to pay, he may send to the 
10 Income-tax Officer— 

(i) an estimate of the total income exclusive of capital gains 
for that period; 

(ii) an estimate of the advance tax payable by him calculated 
in the manner laid down in section 209 and shall pay such amount 

15 as accords with his estimate in equal instalments on such of the 
dates specified in section 211 as have not expired, or in one sum 
if only the last of such dates has not expired. 

(2) The assessee may send a revised estimate of the advance tact 
payable by him before any one of the dates specified in section 211 

20 and adjust any excess or deficiency in respect of any instalment 
already paid in a subsequent instalment or in subsequent instalments. 

(3) Any person who has not previously been assessed by way of 
regular assessment under this Act or under the Indian Income-tax 

11 of 1932 . Act, 1922, shall, before the 1st day of March in each financial year, 

25 if his total income exclusive of capital gains of the period which 
would be the previous year for the immediately following assessment 
year is likely to exceed the maximum amount not chargeable to 
income-tax in his case by two thousand five hundred rupees, send to 
the Income-tax Officer— 

30 (i) an estimate of the total income exclusive of capital gains 

of the said previous year; | 

(il) an estimate of the advance tax payable by him calculated 
in the manner laid down in section 209; 

and shall pay such amount as accords -with his estimate, on such of 
35 the dates specified in section 211 as have not expired, by instalments 
which may be revised according to sub-section ( 2 ). 

(4) Every estimate under this section shall be sent in the prescri¬ 
bed form and verified in the prescribed manner. 

213. Where part of the income subject to advance tax consists of ConunU*j«|» 

40 any income of the nature of commission which is receivable period!- ReceIpt ** 
cally and is not received or adjusted by the payer in the assessee's 
103 G of I Ex.—lft. 
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account before any of the quarterly instalments of advance tax become 
due, he may defer payment of advance tax on that part of his income 
to the date on which such income would be normally received or 
adjusted, and, if he does so, he shall communicate to the Income-tax 
Officer the date to which such payment is deferred: 5 


Provided that, if the advance tax of which the payment is deferred 
Is not paid within fifteen days of the date on which such income or 
part thereof is received or adjusted by the payer in the assessee’s 
account, the advance tax shall be payable with four per cent, simple 
interest per annum from the date of such receipt or adjustment to 
the date of payment of the advance tax. 



sum of any instalments of advance tax paid during any financial year 
in which they are payable under sections 207 to 213 exceeds the 
amount of the tax determined on regular assessment, from the 1 st day 
of April next following the said financial year to the date of the 
regular assessment for the assessment year immediately following the 
said financial year, and where any such instalment Is paid after the 
expiry of the financial year during which it is payable by reason of 
the provisions of section 213, interest as aforesaid shall also be pay¬ 
able on that Instalment from the date of its payment to the date of 
regular assessment. 

(2) On any portion of such amount which is refunded under this 
Chapter, Interest shall be payable only up to the date on which the 
refund was made. 


10 


15 


20 


25 
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215. (1) Where in any financial year an assessee has paid advance 
tax under section 212 on the basis of his own estimate, and the 
advance tax so paid is less than seventy-five per cent, of the tax 
determined on the basis of the regular assessment (reduced by the 
amount of tax deductible in accordance with the provisions of sec- 30 
tions 192 to 195) so far as such tax relates to income subject to ad¬ 
vance tax and so far as it is not due to variations in the rates of tax 
made by the Finance Act enacted for the year for which the regular 
assessment is made, simple interest at the rate of four per cent, per ^ 
annum from the 1st day of April next following the said financial 3 
year up to the date of the said regular assessment shall be payable 
by the assessee upon the amount by which the advance tax so paid 
falls short of the said seventy-five per cent. 


(2) Where provisional assessment is made under section 141— 40 

rt) interest shall be calculated in accordance with the 
foregoing provision up to the date on which the tax as provision¬ 
ally assessed is paid; and 
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(ii) thereafter Interest shall be calculated at the rate afore¬ 
said on the amount by which the tax as so assessed (In so far as 
it relates to Income subject to advance tax) falls short of the 
said seventyihve per cent. 


(3) Where as a result of an order under section 154 or section 155 
or section 250 or section 254 or section 260 or section 262 or section 
264, the amount on which interest was payable under this section 
has been reduced, the interest shall be reduced accordingly and the 
excess interest paid, if any, shall be refunded. 


(4) In such cases and under such circumstances as may be 
prescribed, the Income-tax Officer may reduce or waive the Interest 
payable by the assessee under this section. 


216. Where, on m akin g the regular assessment, the Income-tax 
Officer finds that any assessee has— I aa»cuee in 

15 (a) under sub-section ( 1 ) or sub-section ( 2 ) or sub-section 

(3) of section 212 under-estimated the advance tax payable by 
him and thereby reduced the amount payable in any of the first 
three instalments; or , 

(b) under section 213 wrongly deferred the payment of 
20 advance tax on a part of his income; 

he may direct that the assessee shall pay simple interest at four per 
cent, per annum— | 


( 1 ) in the case referred to in clause (a), for the period during 
which the payment was deficient, on the difference between the 
amount paid in each such instalment and the amount which 
should have been paid, having regard to the aggregate advance 
tax actually paid during the year; and 


(ii) in the case referred to in clause (b), for the period 
during which the payment of advance tax was so deferred. 


Explanation .—For the purposes of this section, any instalment 
due before the expiry of six months from the commencement of the 
previous year in respect of which it is to be paid shall be deemed 
to have become due fifteen days after the expiry of the said six 
months. 


35 217. (2) Where, on making the regular assessment, the Income-tax Imeren 

Officer finds that no payment of advance tax has been made In by 
accordance with the provisions of this Chapter, simple interest when no 
at the rate of four per cent, per annum from the first day of April 
next following the financial year in which the advance tax was 
40 payable in accordance with the said sections up to the date of the 
regular assessment shall be payable by the assessee upon the amount 
of advance tax which should have been paid. 
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(2) The provisions of sub-section (3) and sub-section (4) of 
section 215 shall apply to interest payable under this section as they 
apply to interest payable under that section. 

When 218. (1) If any assessee does not pay on the specified date any 

*ss*siee^ instalment of advance tax that he is required to pay under section 210 $ 
In default. C an ^ does not, before the date on which any such instalment as is 
not paid becomes due, send under sub-section ( 1 ) or sub-section ( 2 ) 
of section 212 an estimate or a revised estimate of the advance tax 
payable by him, he shall be deemed to be an assessee in default in 
respect of such instalment or instalments. , c 

(2) If any assessee has sent under sub-section (1) or sub-section 
(2) or sub-section (3) of section 212 an estimate or a revised estimate 
of the advance tax payable by him, but does not pay any instalment 
in accordance therewith on the date or dates specified in section 211 , 
he shall be deemed to be an assessee in default in respect of such 15 
instalment or instalments: 

Provided that the assessee shall not, under sub-section (1) or 
this sub-section, be deemed to be in default in respect of any amount 
of which the payment is deferred under section 213 until after the 
date communicated by him to the Income-tax Officer under that 20 
section. | 

Credit for 219. Any sum, other than a penalty or interest, paid by or recover- 
•dvance nx. e( j f rom an as s e ssee as advance tax in pursuance of this Chapter 
shall be treated as a payment of tax in respect of the income of the 
period which would be the previous year for an assessment for the 25 
assessment year next following the financial year in which it was 
payable, and credit therefor shall be given to the assessee in the 
regular assessment. 

D. —Collection and Recovery 

When mg 220. (1) Any amount specified as payable in a notice of demand 30 
payable and under section 156 shall be paid within thirty-five days of the service 

aiaeasca of the notice at the place and to the person mentioned in the notice: 

deemed In 

default. Provided that, where the Income-tax Officer has any reason to 

believe that it will be detrimental to revenue if the full period of 
thirty-five days aforesaid is allowed, he may, with the previous appro- 35 
val of the Inspecting Assistant Commissioner, direct that the sum 
specified in the notice of demand shall be paid within such period 
being a period less than the period of thirty-five days aforesaid, as 
may be specified by him in the notice of demand. 

(2) If the amount specified in any notice of demand under sec- 40 
tion 156 is not paid within the period limited under sub-section (I), 
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the assessee shall be liable to pay simple interest at four per cent, 
per annum from the day commencing after the end of the period 
mentioned in sub-section ( 1 ). 

(3) Without prejudice to the provisions contained in sub-section 

5 ( 2 ), on an application made by the assessee before the expiry of 
the due date under sub-section ( 1 ), the Income-tax Officer may 
extend the time for payment or allow payment by instalments, sub¬ 
ject to such conditions as he may think fit to impose in the circums¬ 
tances of the case. 

10 (4) If the amount is not paid within the time limited under sub¬ 

section (1) or extended under sub-section (3), as the case may be, 
at the place and to the person mentioned in the said notice, the 
assessee shall be deemed to be in default. 

(5) If, in a case where payment by instalments is allowed under 
sub-section (3), the assessee commits default in paying any one <rf 
the instalments within the time fixed under that sub-section, the 
assessee shall be deemed to be in default as to the whole of the 
amount then outstanding, and the other instalment or instalments 
shall be deemed to have been due on the same date as the instalment 

20 actually in default. 

( 6 ) Where an assessee has presented an appeal under section 246 
the Income-tax Officer may, in his discretion, and subject to such 
conditions as he may think fit to impose in the circumstances of the 
case, treat the assessee as not being in default in respect of the 

25 amount in dispute in the appeal, even though the time for payment 
has expired, as long as such appeal remains undisposed of. 

(7) Where an assessee has been assessed in respect of income 
arising outside India in a country the laws of which prohibit or res¬ 
trict the remittance of money to India, the Income-tax Officer shall 

30 not treat the assessee as in default in respect of that part of the 
tax which is due in respect of that amount of his income which, 
by reason of such prohibition or restriction, cannot be brought into 
India, and shall continue to treat the assessee as not in default in 
respect of such part of the tax until the prohibition or restriction 

35 is removed. 

Explanation .—For the purposes of this section, income shall be 
deemed to have been brought into India if it has been utilised or 
could have been utilised for the purposes of any expenditure actually 
incurred by the assessee outside India or if the income, whether 

40 capitalised or not, has been brought into India in any form. 
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221. When an assessee is in default or is deemed to be in default 

in making a payment of tax, he shall, in addition to the amount of 
the arrears and the amount of interest payable under sub-section ( 2 ) 
of section 220 , be liable to pay by way of penalty an amount not 
exceeding the amount of tax in arrears: 3 

Provided that before levying any such penalty the assessee shall 
be given a reasonable opportunity of being heard. 

222. (1) When an assessee is in default or is deemed to be in de- 

- fault in making a payment of tax, the Income-tax Officer may for¬ 
ward to the Tax Recovery Officer a certificate under his signature 10 
specifying the amount of arrears due from the assessee, and the Tax 
Recovery Officer on receipt of such certificate, shall proceed to re¬ 
cover from such assessee the amount specified therein by one or 
more of the modes mentioned below, in accordance with the rules 
laid down in the Second Schedule— 15 

(a) attachment and sale of the assessee’s movable property; 

(b) attachment and sale of the assessee's immovable pro¬ 
perty, 

(c) arrest of the assessee and his detention in prison; 

(d) appointing a receiver for the management of the 20 
assessee’s movable and immovable properties. 

(2) The Income-tax Officer may issue a certificate under sub-sec¬ 
tion ( 1 ), notwithstanding that proceedings for recovery of the 
arrears by any other mode have been taken. 

223. (1) The Income-Officer may forward the certificate refer- 25 
red to in section 222 to— 

(a) the Tax Recovery Officer within whose jurisdiction the 

assessee carries on his business or profession or within whose 
jurisdiction the principal place of his business or profession is 
situate; or 30 

(b) the Tax Recovery Officer within whose jurisdiction the 
assessee resides or any movable or immovable property of the 
assessee is situate. 

(2) If the Tax Recovery Officer to whom a certificate is sent by 
an Income-tax Officer is not able to recover the entire amount by the 35 
sale of the property, movable and immovable, but has information 
that the assessee has property in a district within the jurisdiction of 
another Tax Recovery Officer, he may send the certificate to such 
other Tax Recovery Officer or to a Tax Recovery Officer within 
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whose jurisdiction the assessee resides, and thereupon that Tax 
Recovery Officer shall proceed to recover the amount under this 
Chapter as if the certificate was sent to him by the Income-tax Offi¬ 
cer. 

-* 224. (1) When the Income-tax Officer sends a certificate to a Tax 

Recovery Officer under section 222 , it shall not be open to the 
assessee to dispute before the Tax Recovery Officer the correctness 
of the assessment, and no objection to the certificate on any ground 
shall be entertained by the Tax Recovery Officer. 

10 (2) Notwithstanding the issue of a certificate to a Tax Recovery 

Officer, the Income-tax Officer shall have power to withdraw or cor¬ 
rect any clerical or arithmetical mistake in the certificate by sending 
an intimation to the Tax Recovery Officer. 

(3) The Income-tax Officer'shall intimate to the Tax Recovery 

*5 Officer any orders withdrawing or cancelling a certificate or any 
correction made by him under sub-section ( 2 ) of this section or any 
amendment made under sub-section (4) of section 225. 

225. ( 1 ) Notwithstanding that a certificate has been issued to 
the Tax Recovery Officer for the recovery of any tax, the Income- 

20 tax Officer may grant time for the payment of the tax, and there¬ 
upon the Tax Recovery Officer shall stay the proceedings until the 
expiry of the time so granted. 

( 2 ) Where a certificate for the recovery of tax has been issued, 
the Income-tax Officer shall keep the Tax Recovery Officer Inform- 

25 ed of any tax paid or time granted for payment, subsequent to the 
issue of such certificate. 

(3) Where the order giving rise to a demand of tax for which 
a certificate for recovery has been issued has been modified in 
appeal or other proceeding under this Act, and, as a consequence 

30 thereof, the demand is reduced but the order is the sublect matter 
of further proceeding under this Act, the Income-tax Officer shall 
stay the recovery of such part of the amount of the certificate as 
pertains to the said reduction for the period for which the appeal 
or other proceeding remains pending, 

35 (4) Where a certificate for the recovery of tax has been issued 

and subsequently the amount of the outstanding demand is reduced 
as a result of an appeal or other proceeding under this Act, the 
Income-tax Officer shall, when the order which was the subject- 
matter of such appeal or other proceeding has become final and eon- 

40 elusive, amend the certificate or withdraw it, as the case may be. 
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226. (I) Notwithstanding the issue of a certificate to the Tax 
Recovery Officer under section 222, the Income-tax Officer may re¬ 
cover the tax by any one or more of the modes provided in this 


'.K'tion 

(2) If any assessee is in receipt of any income chargeable under ^ 
the head “Salaries”, the Income-tax Officer may require any person 
paying the same to deduct from any payment subsequent to the date 
of such requisition any arrears of tax due from such assessee, and 
such person shall comply with any such requisition and shall pay 
the sum so deducted to the credit of the Central Government or as jo 
the Board directs: 

Provided that any part of the salary exempt from attachment in 
execution of a decree of a civil court under section 60 of the Code of 
Civil Procedure, 1908, shall be exempt from any requisition made 
under this sub-section J 5 


(3) (i) The Income-tax Officer may, at any time or from time to 
time, by notice In writing require any person from whom money is 
due or may become due to the assessee or any person who holds or 
may subsequently hold money for or on account of the assessee, to 
pay to the Income-tax Officer either forthwith upon the money be¬ 
coming due or being held or at or within the time specified in the 
notice (not being before the money becomes due or is held) so much 
of the money as is sufficient to pay the amount due by the assessee 
in respect of arrears or the whole of the money when it is equal to 
or less than that amount. 


20 


35 


(fi) A notice under this sub-section may be issued to any person 
who holds or may subsequently hold any money for or on account of 
the assessee jointly with any other person and for the purposes of this 
sub-section, the shares of the joint-holders in such account shall be 
presumed, until the contrary is proved, to be equal. 


30 


({{{) A copy of the notice shall be forwarded to the assessee at his 
last address known to the Income-tax Officer, and in the cas , = of a 
joint account to all the joint-holders at their last addresses known to 
the Income-tax Officer. 


(iv) Save as otherwise provided in this sub-section, every person 35 
to whom a notice is issued under this sub-section shall be bound to 
comply with such notice, and, in particular, where any such notice is 
issued to a post office, banking company or an insurer, it shall not 
be necessary for any pass book, deposit receipt, policy or any other 
document to be produced for the purpose of any entry, endorsement 4° 
or the like being made before payment is made, notwithstanding any 
rule, practice or requirement to the contrary. 

(v) Any claim respecting any property in relation to which a 
notice under this sub-section has been issued arising after the date 
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of the notiee shall be void as against any demand contained in the 
notice. 

(iri) Where a person to whom a notice under this sub-section is 
sent objects to it by a statement on oath that the sum demanded or 
5 any part thereof is not due to the assessee or that he does not hold 
any money for or on account of the assessee, then, nothing contained 
in this sub-section shall be deemed to require such person to pay any 
such sum or part thereof, as the case may be, but if it is discovered 
that such statement was false in any material particular, such person 
10 shall be personally liable to the Income-tax Officer to the extent of 
his own liability to the assessee on the date of the notice, or to the 
extent of the assessee’s liability for any sum due under this Act, 
whichever is less. 

(vii) The Income-tax Officer may, at any time or from time to 
15 time, amend or revoke any notice issued under this sub-section or 
extend the time for making any payment in pursuance of such 
notice. 

(viii) The Income-tax Officer shall grant a receipt for any amount 
paid in compliance with e notice issued under this sub-section, and 
20 the person so paying shall be fully discharged from his liability to 
the assessee to the extent of the amount so paid. 

(ix) Any person discharging any liability to the assessee after 
receipt of a notice under this sub-section shall be personally liable 
to the Incoma-tax Officer to the extent of his own liability to the 

25 assessee so discharged or to the extent of the assessee’s liability for 
any sum due under this Act, whichever is less. 

(x) If the person to whom a notice under this sub-section is sent 
fails to make payment in pursuance thereof to the Income-tax Officer, 
he shall be deemed to be an assessee in default in respect of the 

30 amount specified in the notice and further proceedings may be taken 
against him for the realisation of the amount as if it were an arrear 
of tax due from him, in the manner provided in sections 222 to 225 
and the notice shall have the same effect as an attachment of a debt 
by the Tax Recovery Officer in exercise of his powers under section 
35 222 . 

(4) The Income-tax Officer may apply to the court in whose cus¬ 
tody there is money belonging to the assessee for payment to him 
of the entire amount of such money, or, if it is more than the tax 
due, an amount sufficient to discharge the tax. 

40 (5) The Income-tax Officer may, if so authorised by the Commis¬ 

sioner, proceed to recover the tax by distraint and sale of the mova¬ 
ble property of the assessee in the manner laid down in the Third 

Schedule. 

103 G of 1—20 
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227. If the recovery of tax in any area has been entrusted to a 
State Government under clause (1) of article 258 of the Constitution, 
the State Government may direct, with respect to that area or any 
part thereof, that tax shall be recovered therein with, and as an addi¬ 
tion to, any municipal tax or local rate, by the same person and in ^ 
the same manner as the municipal tex or local rate is recovered. 

228. (1) The Income-tax Officer may forward a certificate under 
section 222 to a Collector In Pakistan through the Central Board of 
Revenue of Pakistan, if the assessee has property in the district of 
that Collector, and for the purposes of that section, the expression io 
“T ax Recovery Officer” shall include a Collector in Pakistan. 

(2) Where a Collector in India receives through the Board a certi¬ 
ficate under the signature of an Income-tax Officer in Pakistan, the 
Collector shall proceed to recover the amount specified therein in the 
manner in which he would proceed to recover the amount specified 15 
In a certificate received from an Income-tax Officer in India, and shall 
remit any sum so recovered by him to the Income-tax Officer in Pak¬ 
istan, after deducting his expenses in connection with the recovery 
proceedings. 

(3) The provisions of this section shall remain in force only so 20 
long as there are in force similar provisions in the law of Pakistan 
for the recovery of tax by a Collector in Pakistan on receipt of a 
certificate from an Income-tax Officer in India. 

229. Any sum imposed by way of interest, fine, penalty, or any 
other sum payable under the provisions of this Act, shall be recover- 25 
able in the manner provided in this Chapter for the recovery of 
arrears of tax. 

230. (1) Subject to such exceptions as the Central Government 
may, by notification in the Official Gazette, specify in this behalf, no 
person who is not domiciled in India, or who, even if domiciled in 3° 

India at the time of his departure, has, in the opinion of an Income-tax 
authority, no intention of returning to India, shall leave the territory 

of India by land, sea or air unless he first obtains from such authority 
as may be appointed by the Central Government in this behalf (here¬ 
inafter in this section referred to as the “competent authority”) a 35 
certificate stating that he has no liabilities under this Act, the Excess 
Profits Tax Act, 1940, the Business Profits Tax Act, 1947, the Indian 15 of 1940 

Income-tax Act, 1922. the Wealth Tax Act, 1957, the Expenditure Tax j* of 1932 

Act, 1957 or the Gift Tax Act, 1958, or that satisfactory arrangements 27 of 1957 
have been made for the payment of all or any of such taxes which 4° ig of 195s 
are or may become payable by that person: 
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Provided that in the case of a person not domiciled in India the 
competent authority may, if it is satisfied that such person intends 
to return to Indie, issue an exemption certificate either in respect of 
a single journey or in respect of all journeys to be undertaken by 
5 that person within such period as may be specified' in the certificate. 

(2) If the owner or charterer of any ship or aircraft carrying 
persons from any place in the territory of India to any place outside 
India allows any person to whom sub-section ( 1) applies to travel 
by such ship or aircraft without first satisfying himself that such 
10 person is in possession of a certificate as required by that sub-section, 
he shall be personally liable to pay the whole or any part of the 
amount of tax, if any, payable by such person as the Income-tax 
Officer may, having regard to the circumstances of the case, deter¬ 
mine. 

15 (3) In respect of any sum payable by the owner or charterer of 

any ship or aircraft under sub-section ( 2 ), the owner or charterer, 
as the case rmay be, shall be deemed to be an assessee in default for 
such sum, and such sum shall be recoverable from him in the manner 
provided in this Chapter as if it were an arrear of tax. 

20 (4) The Central Government may make rules for regulating any 

matter necessary for, or incidental to, the purpose of carrying out the 
provisions of this section. 

Exp lemation .—For the purposes of this section, the expressions 
“owner” and “charterer” include any representative, agent or employee 
25 empowered by the owner or charterer to allow persons to travel 
by the ship or aircraft. 

231. Save in accordance with the provisions of section 173 br sub- period for 
section (7) of section 220, no proceedings for the recovery of any sum commencing 
payable under this Act shall be commenced after the expiration of 
30 one year from the last day of the financial year in which the demand 
is made, or, in the case of a person who is deemed to be an assessee 
in default under any provision of this Act, after the expiration of one 
year from the last day of the financial year in which the Income-tax 
Officer sends an intimation in writing to such person to the effect 
35 that he is deemed to be an assessee in default. 

Explanation 1.—The period of one year referred to above shall b« 
reckoned— 

(i) where an assessee has been treated as not being in de¬ 
fault under sub-section ( 6 ) of section 220 , as long as his appeal is 
40 undisposed of, from the last day of the financial year in which 
the appeal is disposed of; 
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(if) where recovery proceedings in any case have been stayed 
by any order of a court, from the last day of the financial year 
in which the order is withdrawn; 

(«i) where the date of payment of tax has been extended by 
an Income-tax authority to another date, from the last day of the 5 
financial year in which such other date falls; 

(iv) where the sum payable is allowed to be paid by instal¬ 
ments, from the last day of the financial year in which the last 
of such instalments is due. 

Explanation 2—A proceeding for the recovery of any sum shall io 
be deemed to have commenced within the meaning of this section, if 
some action is taken to recover the whole or any part of the sum 
within the period hereinbefore referred to. 


232. The several modes of recovery specified in this Chapter shall 
not affect in eny way— jj 

(a) any other law for the time being in force relating tc 
the recovery of debts due to Government; or 

(b) the right of the Government to institute a suit for the 
recovery of the arrears due from the assessee; 

and it shall be lawful for the Income-tax Officer or the Government, 

1 20 

as the case may be, to have recourse to any such law or suit, not¬ 
withstanding that the tax due is being recovered from the assessee 
by any'mode specified in this Chapter. 


E.—Tax payable under provisional assessment 


233. For the avoidance of doubt, it is hereby declared that the 
provisions of section 220, except sub-section (6) thereof, and sec- 25 
lions 221 to 229 apply in relation to any tax payable in pursuance of 

a provisional assessment made under section 141 as if it were a 
regular assessment made under section 143 or 144, 

234. Tax paid or deemed to have been paid under the provisions 

of Chapter XVII-B or Chapter XVII-C in respect of any income 3 ° 
provisionally assessed under section 141 shall be deemed to have been 
paid towards the provisional assessment. 
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CHAPTER XVIII 


Relief respecting tax on dividends in certain cases 

235. Where a company pays to a shareholder any dividend out of 
its profits and gains which is assessed to agricultural income-tax by in respect of 
5 any State Government, the shareholder shall be entitled to a reduc- 
tion from the tax payable by him under this Act, of a sum equal to— attributable 

to dividends. 

(a) that proportion of the agricultural income-tax (includ¬ 
ing super-tax, if any) paid by the company as the amount of the 
dividend attributable to the profits of the company assessed to 
agricultural income-tax bears to its total profits assessed to agri¬ 
cultural income-tax, reduced by the amount of refund, if any, 
allowed to him by the State Government; or 


io 


( b ) where the shareholder— 

(i) is not a company, the amount of income-tax (but not 
super-tax) payable by him under this Act; and 

(ii) is a company, twenty per cent, on that portion of 
the dividend which is attributable to the profits of the com¬ 
pany assessed to' agricultural income-tax; 

whichever is less. 


20 236. (1) Where in respect of any previous yqpr relevant to the Relief to 

assessment year commencing after the 31st day of March, 1960, an ^ np “ t n *' l ' n 
Indian company or a company which has made the prescribed ar- dividend 
rangements for the declaration and payment of dividends within P aid out 
India, pays any dividend wholly or partly out of its profits and gains profits. 

25 actually charged to income-tax for any assessment year ending be¬ 
fore the 1st day of April, 1960, and deducts tax therefrom in ac¬ 
cordance with the provisions of Chapter XVII-B, credit shall be 
given to the company against the income-tax, if any, payable by it 
on the prmfits and gains of the previous year during which the divi- 
30 dend is paid, of a sum calculated in accordance with the provisions 
of sub-section (2), and, where the amount of credit so calculated 
exceeds the income-tax payable by the company as aforesaid, the 
excess shall be refunded. 

(2) The amount of income-tax to be given as credit under sub- 
35 section (1) shall be a sum equal to ten per cent, of so much of the 
dividends referred to in sub-section (1) as are paid out of the profits 
and gains actually charged to income-tax for eny assessment year 
ending before the 1st day of April, 1960. 


Eocplanation 1 .—For the purposes of this section, the aggregate of 
40 the dividends debated by a company in respect of any previous year 
shall be deemed first to have come out of the distributable income 
of that previous year and the balance, if any, out of the undistributed 
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part of the distributable income of one or more previous years im¬ 
mediately preceding that previous year as would be just sufficient 
to cover the amount of such balance and as has not likewise been 
taken into account for covering such balance of any ether previous ^ 
year- 

Explanation 2.—The expression “distributable income of any pre¬ 
vious year" shall mean the total income assessed for that year as re¬ 
duced by— 

(i) the amount of tax payable by the company in respect of 

the said total income; 10 

(ii) the amount of any other tax levied under any law for 
the time being in force on the company by the Government or 
by a local authority in excess of the amount, if any, which has 
been allowed in computing the total income; 

( Hi ) the amount paid to any charitable institution or fund 15 
to the extent to which it is exempt from tax under sections 88 
and 100; and 

(in) in the case of a banking company, the amount actually 
transferred to a reserve fund under section 17 of the Banking 
Companies Act, 1949, 20 1 ° of W9. 

and as increased by— 

(a) any profits and gains or receipts of the company, not 
included in its total income; and 

(b) any amount attributable to any allowance made in com¬ 
puting the profits and gains of the company for purposes of 2 5 
assessment, which the company has not taken into account in its 
profit and loss account, 

CHAPTER XIX 
Refunds 

237. If any person satisfies the Income-tax Officer that the 3° 
amount of tax paid by him or on his behalf or treated as paid by 
him or on his behalf for any assessment year exceeds the amount 
with which he is properly chargeable under this Act for that year, 
he shall be entitled to a refund of the excess. 

238. (1) Where the income of one person is included under any 35 
provision of this Act in the total income of any other person, the 
latter alone shall be entitled to a refund under this Chapter in 
respect of such income. 
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(2) Where through death, incapacity, insolvency, liquidation or 
other cause, a person is unable to claim or receive any refund due to 
him, his legal representative or the trustee or guardian or receiver, 
as the case may be, shall be entitled to claim or receive such refund 
■* for the benefit of such person or his estate. 


239, (1) Every claim for refund under this Chapter shall be made Form of 
in the prescribed form and verified in the prescribed manner. wftmdBnd 

limitation, 

(2) No such claim shall be allowed, unless it is made within 
four years from the last day of the assessment year in which the 
io Income in respect of which the claim is made was assessable. 


240. Where, as a result of any order passed in appeal or other Refund ^ 
proceeding under this Act, refund of any amount becomes due to *pP e “l, etc - 
the assessee, the Income-tax Officer shall, except as otherwise pro¬ 
vided in this Act, refund the amount to the assessee without his 

15 having to make any claim in that behalf. 

241. Where an order giving rise to a refund is the subject Puerto 
matter of an appeal or further proceeding or where any other pro- In 
ceeding under this Act is pending, and the Income-tax Officer is of cett^n emeu. 
the opinion that the grant of the refund may adversely affect the 

20 revenue, the Income-tax Officer may, with the previous approval of 
the Commissioner, withhold the refund till such time as the Commis¬ 
sioner may determine. 

242. In a claim under this Chapter, it shall not be open to the Corroctneii 
assessee to question the correctness of any assessment or other mat- m#nt not t0 

35 ter decided which has become final and conclusive or ask for a re- bo quo»tion- 
view of the same, and the assessee shall not be entitled to any 
relief on such claim except refund of tax wrongly paid or paid in 
excess. ’ * : " ■ r' 'ypvt w T** 

243. (1) If within a period of six months from the date on which Interest on 

30 a claim for refund is made under this Chapter, the Ineome-tax 

Officer does not grant the refund, the Central Government shall pay 
the claimant simple interest at four per cent, per annum on the 
amount directed to be refunded from the date immediately follow¬ 
ing the expiry of the period of six months aforesaid to the date of 

35 the order granting the refund, 

Explanation .—If the delay in granting the refund within the 
period of six months aforesaid is attributable to the assessee. whe- 
ber wholly or In part, the period of the delay attributable 1o him 
•hall be excluded from the period for which interest is payable. 
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(2) Where any question arises as to the period to be excluded 
for the purposes of calculation of interest under the provisions of 
this section, such question shall l?e determined by the Commissioner 
whose decision shall be final. 

5 

244. (1) Where a refund is due to the assessee in pursuance of 
an order referred to in section 240 and the Income-tax Officer does 
not grant the refund within a period of six months from the date of 
such order, the Central Government shall pay to the assessee Bimple 
interest at four per cent, per annum on the amount of refund due 
from the date immediately following the expiry of the period of six 10 
months aforesaid to the date on which the refund is granted. 

(2) Where a refund is withheld under the provisions of section 
241, the Central Government shall pay interest at the aforesaid rate 
on the amount of refund ultimately determined to be due as a re¬ 
sult of the appeal or further proceeding for the period commencing T 5 
after the expiry of six months from the date of the order referred 
to in section 241 to the date the refund is granted. 

245. Where under any of the provisions of this Act, a refund is 

found to be due to any person, the Income-tax Officer, Appellate 
Assistant Commissioner or Commissioner as the case may be may, 20 
in lieu of payment of the refund, set off the amount to be refunded 
or any part of that amount, against the sum, if any, remaining pay¬ 
able under this Act by the person to whom the refund is due, after 
giving an intimation in writing to such person of the action pro¬ 
posed to be taken under this section. 2 5 

CHAPTER XX 
Appeals and Revision 

A.—Appeals to the Appellate Assistant Commissioner 

246. Any assessee aggrieved by any of the following orders of 
an Income-tax Officer may appeal to the Appellate Assistant Com- 30 
missioner against such order— 

(a) an order against the assessee, being a ccfcnpany, under 
section 104; 

(b) an order imposing a fine under sub-section ( 2 ) of sec¬ 
tion 131; ^5 

(c) an order against the assessee, where the assessee denies 
his liability to be assessed under this Act or any order of 
assessment under sub-section (3) of section 143 or section 144. 

where the assessee objects to the amount of income assessed, 
or to the amount of tax determined, or to the amount of loss 40 
computed, or to the status under which he is assessed; 
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(d) an order under section 146 refusing to reopen an assess¬ 
ment made under section 144; 

(e) an order under section 154 or section 155 having the 
effect of enhancing the assessment or reducing a refund or an 

5 order refusing to allow the claim made by the assessee under 
either of the said sections; 

( f ) an order made under section 163 treating the assessee 
as the agent of a non-resident; 

( g ) an order under sub-section (2) or sub-section (3) of 
xo section 170; 

(h) an order under section 171; 

(i) an order refusing to register a firm under clause (b) 
of sub-section (1) or under sub-section (5) of section 185; 

( j ) an order cancelling the registration of a firm under sub- 
15 section ( 1 ) or under sub-section ( 2 ) of section 186; 

(k) an order under section 201 ; 

(l) an order under section 237; 

(m) an order imposing a penalty under- 
(i) section 221 , or 

20 (ii) section 270, or 

(iii) section 271, or 

( iv ) section 272, or 
(u) section 273: 

Provided that no appeal shall lie against an order under sec- 
25 tion 221 unless the tax has been paid. 

Explanation. —“Status” means the category under which the 
assessee is assessed with reference to the Finance Act applicable to 
the case, as “individual”, “Hindu undivided family” and so on. 


247. Where the partners of a firm are individually assessable on 
30 their shares in the total income of the firm, any such partner may 
appeal to the Appellate Assistant Commissioner against any order 
of an Income-tax Officer determining the amount of the total 
income or the loss of the firm or the apportionment thereof between 
the several partners, but he cannot agitate such matters in any 
35 appeal preferred against an order of assessment determining his 
own total income or loss. 


Appeal by 

partner. 
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Appeal ty 248. Any person having in accordance with the provisions or 
mg liability section 200 deducted and paid tax in respect of any sum chargeable 
to deduct under this Act, other than interest or dividend, who denies his liabi- 

tos. ' 7 

lity to make such deduction, may appeal to the Appellate Assistant 
Commissioner to be declared not liable to make such deduction. 5 


Form of 
appeal and 
limitation. 


249. (1) Every appeal under this Chapter shall be in the pres¬ 
cribed form and shall be .verified in the prescribed manner. 


(2) The appeal shall be presented within thirty days of the 
following date, that is to say,— 

(a) where the appeal relates to any tax deducted under io 

sub-section ( 1) of section 195, the date of payment of the tax, 
or i 

(b) where the appeal relates to any assessment or penalty, 

the date of service of the notice of demand relating to the 
assessment or penalty, or 15 

(c) in any other case, the date on which intimation of the 
order sought to be appealed against is served. 

(3) The Appellate Assistant Commissioner may admit an appeal 
after the expiration of the said period if he is satisfied that the 
appellant had sufficient cause for not presenting it within that 2Q 
period. 


procedure 250. (1) The Appellate Assistant Commissioner shall fix a day 
P ' and place for the hearing of the appeal, and shall give notice of the 
same to the appellant and to the Income-tax Officer against whose 
order the appeal is preferred. 25 

(2) The following shall have the right to be heard at the hearing 
>f the appeal— 

(a) the appellant, either in person or by an authorised 
representative; 

(b) the Income-tax Officer, either in person or by a repre- 
sentative. 

(3) The Appellate Assistant Commissioner shall have the power 
to adjourn the hearing of the appeal from time to time. 

(4) The Appellate Assistant Commissioner may, before disposing 

of any appeal, make such further inquiry as he thinks fit, or may 35 
direct the Income-tax Officer to make further inquiry and report the 
result of the same to the Appellate Assistant Commissioner. 
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(5) The Appellate Assistant Commissioner may, at the hearing 
of an appeal, allow the appellant to go into any ground of appeal 
not specified in the grounds of appeal, if the Appellate Assistant 
Commissioner is satisfied that the omission of that ground from the 

5 form of appeal was not wilful or unreasonable. 

(6) The order of the Appellate Assistant Commissioner disposing 
of the appeal shall be in writing and shall state the points for deter¬ 
mination, the decision thereon and the reason for the decision, and 
the relief, if any, to which the appellant is entitled. 

io (7) On the disposal of the appeal, the Appellate Assistant Com¬ 
missioner shall communicate the order passed by him to the assessee 
and to the Commissioner. 

251. (1) In disposing of an appeal, the Appellate Assistant Com¬ 
missioner shall have the following powers— 

i <1 (a) in an appeal against an order of assessment, he may 

confirm, reduce, enhance or annul the assessment; or he may 
set aside the assessment and refer the case back to the Income- 
tax Officer for making a fresh assessment in accordance with 
the directions given by the Appellate Assistant Commissioner 
20 and after making such further inquiry as may be necessary, 
and the Income-tax Officer shall thereupon proceed to make 
such fresh assessment and determine, where necessary, the 
amount of tax payable on the basis of such fresh assessment; 

(b) in an appeal against an order imposing a penalty, he 
25 may confirm or cancel such order or vary it so as either to 

enhance or to reduce the penalty; 

(c) in any other case, he may pass such orders in the appeal 
as he thinks fit. 

(2) The Appellate Assistant Commissioner shall not enhance an 
3° assessment or a penalty or reduce the amount of refund unless the 
appellant has had a reasonable opportunity of showing cause against 
such enhancement or reduction. 

Explanation .—In disposing of an appeal, the Appellate Assistant 
Commissioner may consider and decide any matter arising out of 
35 the proceedings in which the order appealed against was passed, 
notwithstanding that such matter was not raised before the Appel¬ 
late Assistant Commissioner by the appellant. 


Powers of 
the Appe 1 - 
late Assis¬ 
tant Com¬ 
mission! 




Appellate 

Tribunal 
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B .—Appeals to the Appellate Tribunal 

252. ( 1 ) The Central Government shall constitute an Appellate 

Tribunal consisting of as many judicial and accountant members as 
it thinks fit to exercise the powers and discharge the functions con¬ 
ferred on the Appellate Tribunal by this Act. ^ 

(2) A judicial member shall be a person who has for at least ten 
years held a civil judicial post or who has been a member of the 
Central Legal Service (not below Grade III), for at least three years 
or who has been in practice as an advocate for at least ten years; 
and an accountant member shall be a person who has for at least ten 10 
years been in the practice of accountancy as a chartered accountant 

under the Chartered Accountants Act, 1949, or as a registered 38 of 1949. 
accountant under any law formerly in force or partly as a registered 
accountant and partly as a chartered accountant, or who has served 
as an Assistant Commissioner of Income-tax for at least three years. ’5 

(3) The Central Government shall ordinarily appoint a judicial 
member of the Appellate Tribunal to be the President thereof. 

253. (1) Any assessee aggrieved by any of the following orders 
may appeal to the Appellate Tribunal against such order— 

(a) an order passed by an Appellate Assistant Commissioner 20 
under sub-section (2) of section 131, section 250, section 271, or 
sub-section (2) of section 275; 

(b) an order passed by an Inspecting Assistant Commis¬ 

sioner under sub-section (2) of section 274 or sub-section (/) of 
section 275; or 25 

(c) an order passed by a Commissioner under section 263 
or sub-section (2) of section 275. 

(2) The Commissioner may, if he objects to any order passed by 
an Appellate Assistant Commissioner under section 250, direct the 
Income-tax Officer to appeal to the Appellate Tribunal against the 3° 
order. 

(3) Every appeal under sub-section (1) or sub-section (2) shall 

be filed within sixty days of the date on which the order sought to 
be appealed against is communicated to the assessee or to the Com¬ 
missioner, as the case may be. 35 

(4) The Income-tax Officer or the assessee, as the case may be, 
on receipt of notice that an appeal against the order of the Appel¬ 
late Assistant Commissioner has been preferred under sub-seetion 
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(1) or sub-section ( 2 ) by the other party, may, notwithstanding 
that he may not have appealed against such order or any part there¬ 
of within thirty days of the receipt of the notice, file a memorandum 
of cross-objections, verified in the prescribed manner, against any 
5 part of the order of the Appellate Assistant Commissioner, and such 
memorandum shall be disposed of by the Appellate Tribunal as if it 
were an appeal presented within the time specified in sub-section 
(3). 

(5) the Appellate Tribunal may admit an appeal or permit the 
10 filing of a memorandum of cross-objections after the expiry of the 

relevant period referred to in sub-section (3), if it is satisfied that 
there was sufficient cause for not presenting it within that period. 

( 6 ) An appeal to the Appellate Tribunal shall be in the pres¬ 
cribed form and shall be verified in the prescribed manner and, shall, 

15 except in the case of an appeal referred to in sub-section (2) or a 
memorandum of cross-objections referred to in sub-section (4), be 
accompanied by a fee of rupees one hundred. 

254. (1) The Appellate Tribunal may, after giving both the par- Appellate* 
ties to the appeal an opportunity of being heard, pass such orders Tribunal. 
20 thereon as it thinks fit, and any such orders may include an order en¬ 
hancing the amount of tax determined or penalty imposed: 

Provided that no order enhancing the amount of tax determined 
or penalty Imposed shall be made unless the person affected thereby 
has been given a reasonable opportunity of showing cause against 
25 such enhancement. 

( 2 ) The Appellate Tribunal may, at any time within four years 
from the date of the order, with a view to rectifying any mistake 
apparent from the record, amend any order passed by it under sub¬ 
section ( 1 ), and shall make such amendment if the mistake is 

40 brought to its notice by the assessee or the Income-tax Officer: 

Provided that an amendment which has the effect of enhancing 
an assessment or reducing a refund or otherwise increasing the 
liability of the assessee, shall not be made under this sub-section 
unless the Appellate Tribunal has given notice to the assessee of Its 
35 intention to do so and has allowed the assessee a reasonable oppor¬ 
tunity of being heard. 

(3) The Appellate Tribunal shall send a copy of any orders passed 
under this section to the assessee and to the Commissioner. 

(4) Save as provided in section 256, orders passed by the Appfel- 
40 late Tribunal on appeal shall be final. 



402 THE GAZETTE OF INDIA EXTRAORDINARY [Part it 


Procedure 
of Appellate 
Tribunal. 


255. {]) The powers and functions of the Appellate Tribunal 
may be exercised and discharged by Benches constituted by the 
President of the Appellate Tribunal from among the members 
thereof. 


( 2 ) Subject to the provisions contained in sub-section (3), a 5 
Bench shall consist of one judicial member and one accountant 
member. 


(3) The President or any other member of the Appellate Tri¬ 
bunal authorised in this behalf by the Central Government may, 
sitting singly, dispose of any case which has been allotted to the 10 
Bench of which he is a member and which pertains to an assessee 
whose total income as computed by the Income-tax Officer In the 
case does not exceed twenty-five thousand rupees, and the President 
may, for the disposal of any particular case, constitute a special 
Bench consisting of three or more members, one of whom shall neces- *5 
sarily be a judicial member and one an accountant member. 

(4) If the members of a Bench differ in opinion on any point, 
the point shall be decided according to the opinion of the majority, 
if there is a majority, but if the members are equally divided, they 
shall state the point or points on which they differ, and the case 20 
shall be referred by the President of the Appellate Tribunal for 
hearing on such point or points by one or more of the other mem¬ 
bers of the Appellate Tribunal, and such point or points shall be 
decided according to the opinion of the majority of the members of 
the Appellate Tribunal who have heard the case, including those 25 
who first heard it. 

(5) Subject to the provisions of this Act, the Appellate Tribunal 
shall have power to regulate its own procedure and the procedure 
of Benches thereof in all matters arising out of the exercise of its 
powers or of the discharge of its functions, including the places at 30 
which the Benches shall hold their sittings. 

( 6 ) The Appellate Tribunal shall, for the purpose of discharging 

its functions, have all the powers which are vested in the Income- 
tax authorities referred to in section 131, and any proceeding before 
the Appellate Tribunal shall be deemed to be a judicial proceeding 35 

within the meaning of sections 193 and 228 and for the purpose of 

section 196 of the Indian Penal Code. 

C. —Reference to High Court 

Statement 256. (I) The assessee or the Commissioner may, within sixty 
th/ibg'h days of the date upon which he is served with notice of an order 40 

Court. under section 254, by application in the prescribed form, accom¬ 

panied where the application is made by the assessee by a fee of 
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rupees one hundred, require the Appellate Tribunal to refer to the 
High Court any question of law arising out of such order and, 
subject to the other provisions contained in this section, the 
Appellate Tribunal shall, within one hundred and twenty days of 
5 the receipt of such application, draw up a statement of the case and 
refer it to the High Court: 

Provided that the Appellate Tribunal may, if it is satisfied that 
the applicant was prevented by sufficient cause from presenting 
the application within the period hereinbefore specified, allow it 
10 to' be presented within a further period not exceeding thirty days. 

(2) If, on an application made under sub-section (1), the 
Appellate Tribunal refuses to state the case on the ground that 
no question of law arises, the assessee or the Commissioner, as the 
case may be, may, within six months from the date on which he 

15 is served with notice of such refusal, apply to the High Court, and 
the High Court may, if it is not satisfied with the correctness of 
the decision of the Appellate Tribunal, require the Appellate 
Tribunal to state the case and to refer it, and on receipt of any 
such requisition, the Appellate Tribunal shall state the case and 
20 refer it accordingly. 

(3) Where in the exercise of its powers under sub-section (2), 
the Appellate Tribunal refuses to state a case which it has been 
required by the assessee to state, the assessee may, within thirty 
days from the date on which he receives notice of such refusal, 

25 withdraw his application, and, if he does, so, the fee paid shall be 
refunded. 


257- If, on an application made under section 256 the Appellate Statement 
Tribunal is of the opinion that, on account of a conflict in the supremo ° 
decisions of High Courts in respect of any particular question of Court in 
30 law arising therefrom, it is expedient that a reference should be cases, 
made direct to the Supreme Court, the Appellate Tribunal may 
draw up a statement of the case and refer it through Its President 
direct to the Supreme Court. 


3-5 


258. If the High Court or the Supreme Court is not- satisfied power of 
that the statements in a case referred to it are sufficient to enable it 
to determine the questions raised thereby, the Court may refer the Court to 
case back to the Appellate Tribunal for the purpose of making such 'tatement 


additions thereto or alterations therein as it may 

behalf. 


direct in that to be 

amended. 
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259. (1) When any case has been referred to the High Court 
under section 256, it shall be heard by a Bench of not less than 
two judges of the High Court, and shall be decided in accordance 
with the opinion of such judges or of the majority, if any, of such 

judges, 5 

(2) Where there is no such majority, the judges shall state the 
point of law upon which they differ, and the case shall then be 
heard upon that point only by one or more of the other judges of 
the High Court, and such point shall be decided according to the 
opinion of the majority of the judges who have heard the case to 
including those who first heard it. 

260. ( 1 ) The High Court or the Suprefne Court upon hearing 
any such case shall decide the questions of law raised therein, and 
shall deliver its judgment thereon containing the grounds on which 
sucli decision is founded, and a copy of the judgment shall be sent 15 
under the seal of the Court and the signature of the Registrar to 
the Appellate Tribunal which shall pass such orders as are necessary 

to dispose of the case conformably to such judgment. 

(2) The costs of any reference to the High Court or the 
Supreme Court which shall not include the fee for making the refer- 20 
ence shall be In the discretion of the Court. 

D .—Appeals to the Supreme Court 

261. An appeal shall lie to the Supreme Court from any judg¬ 
ment of the High Court delivered on a reference made under 
section 256 in any case which the High Court certifies to be a fit 25 
one for appeal to the Supreme Court. 

262. (I) The provisions of the Code of Civil Procedure, 1908, 5 nf 1908 . 

relating to appeals to the Supreme Court shall, so far as may be, 

apply in the case of appeals under section 261 as they apply in the 
case of appeals from decrees of a High Court: 30 

Provided that nothing in this section shall be deemed to affect 
the provisions of sub-section (1) of section 260 or section 265. 

(2) The costs of the appeal shall be in the discretion of the 
Supreme Court. 

(3) Where the judgment of the High Court is varied or reversed 35 
in the appeal, effect shall be given to the order of the Supreme 
Court in the manner provided in section 260 in the case of a 
Judgment of the High Court. 
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E—Revision by the Commissioner 

263, ( 1) The Commissioner may call for and examine the Revirion^of 
record of any proceeding under this Act, and if he considers that j^dlciaHo 
any order passed therein by the Income-tax Officer is erroneous in revenue. 

5 80 far as it is prejudicial to the interests of the revenue, he may, 
after giving the assessee an opportunity of being heard and after 
making or causing to be made such inquiry as he deems necessary, 
pass such order thereon as the circumstances of the case justify, 
including an order enhancing or modifying the assessment, or 
!0 cancelling the assessment and directing a fresh assessment. 

( 2 ) No order shall be made under sub-section (1) — 

(a) to revise an order of reassessment made under section 
147, or 

(b) after the expiry of two years from the date of the 
15 order sought to be revised. 

(3) Notwithstanding anything contained in sub-section (2), an 
order in revision under this section may be passed at any time in 
the case of an order which has been passed in consequence of, or 
to give effect to, any finding or direction contained in an order 

2.0 of the Appellate Tribunal, the High Court or the Supreme Court. 

Explanation.—In computing the period of limitation for the 
purposes of sub-section ( 2 ), the time taken in giving an oppor¬ 
tunity to the assessee to be re-heard under the proviso to section 129 
and any period during which the assessment proceeding Is stayed 
25 by an order or injunction of any court shall be excluded. 

264. (1) In the case of any order other than an order to which R eV ijfon 
section 263 applies passed by an authority subordinate to him, the 
Commissioner may, either of his own motion or on an application 

by the assessee for revision, call for the record of any proceeding 
30 under this Act in which any such order has been passed and may 
make such inquiry or cause such inquiry to be made and, subject 
to the provisions of this Act, may pass such order thereon, not 
being an order prejudicial to the assessee, as he thinks fit. 

( 2 ) The Commissioner shall not of his own motion revise any 
35 order under this section if the order has been made more than one 

year previously. 

(3) In the case of an application for revision under this section 
by the assessee, the application must be made within one year from 
the date on which the order in question was communicated to him 

40 or the date on which he otherwise came to know of it, whichever is 
earlier: 


103 G of I—22 
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Provided that the Commissioner may, If he is satisfied that the 
assessee was prevented by sufficient cause from making the appli¬ 
cation within that period, admit an application made after the 
expiry of that period. 

(4) The Commissioner shall not revise any order under this 5 
section in the following cases— 

(a) where an appeal against the order lies to the Appellate 
Assistant Commissioner or to the Appellate Tribunal but has 
not been made and the time within which such appeal may 
be made has not expired, or, in the case of an appeal to the 10 
Appellate Tribunal, the assessee has not waived his right of 
appeal; or 

( b ) where the order is pending on an appeal before the 
Appellate Assistant Commissioner; or 

(c) where the order has been made the subject of an *5 
appeal to the Appellate Tribunal. 

(5) Every application by an assessee for revision under this 
section shall be accompanied by a fee of twenty-five rupees. 

Explanation 1.—An order by the Commissioner declining to 
interfere shajl, for the purposes of this section, be deemed not to 20 
be an order prejudicial to the assessee. 

Explanation 2.—For the purposes of this section, the Appellate 
Assistant Commissioner shall be deemed to be an authority subordi¬ 
nate to the Commissioner. 


F.—General 

Tax to be 265 . Notwithstanding that a reference has been made to the 
withstanding Court or an appeal has been preferred to the Supreme Court, 
reference, * tax shall be payable in accordance with the assessment made in 
etc * the case. 


Execution 266. The High Court may, on petition made for the execution of 30 
awarded by or ^ er °* the Supreme Court in respect of any costs awarded 

Supreme * thereby, transmit the order for execution to any court subordinate 
Court. to the High Court. 


Amendment 267. Where as the result of an appeal under section 240 or 
mention section 253, any change is made in the assessment of a firm or body 35 
appeal. of individuals or an association of persons or a new assessment of 
a firm or a body of individuals or an association of persons is ordered 
to be made, the Appellate Assistant Commissioner or the Appellate 
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Tribunal, as the case may be, shall pass an order authorising the 
Income-tax Officer either to amend the assessment made on any 
partner of the firm or any member of the body or association or 
make a fresh assessment on any partner of the firm or on any mem- 
5 her of the body or association. 

268. In computing the period of limitation prescribed for an Exclusion 
appeal or an application under this Act, the day on which the order ° aken 
complained of was served and, if the assessee was not furnished copy, 
with a copy of the order when the notice of the order was served 

10 upon him, the time requisite for obtaining a copy of such order, 
shall he excluded. 

269. In this Chapter,— 

"High Court” means, 

(i) in relation to any State, the High Court for that 
15 State; 

(il) in relation to the Union territories of Delhi and 
Himachal Pradesh, the High Court of Punjab; 

(iii) in relation to the Union territories of Manipur 
and Tripura, the High Court of Assam; 

20 ( iv ) in relation to the Union territory of the Andaman 

and Nicobar islands, the High Court at Calcutta; and 

( v ) in relation to the Union territory of the Laccadive, 

Minicoy and Amindivi islands, the High Court of Kerala. 

CHAPTER XXI 

2 ^ Penalties imposable 

270. If any person without reasonable excuse fails to comply with Failure to 
a notice issued under sub-section ( 6 ) of section 94, the Income-tax formation 
Officer may direct that such person shall pay by way of penalty a regarding 
sum not exceeding five hundred rupees and by way of further penalty '^ untie *’ 

30 a like amount for every day after the infliction of such penalty 
during which the failure continues. 

271, (1) If the Income-tax Officer, the Appellate Assistant Com- to 
missioner or the Appellate Tribunal in the course of any proceedings turns. rc " 

under this Act, is satisfied that any person— comply with 

J r notice*, 

conctslment 

(a) has without reasonable cause failed to furnish the return ° ( f c ’ nCome ’ 
of his total income which he was required to furnish under 
sub-section (1) of section 139 or by notice given under sub- 


Deflnition 
of “High 
Court”. 
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section (2) of section 139 or section 148 or has without reason¬ 
able cause failed to furnish it within the time allowed and in 
the manner required) by sub-section (1) of section 139 or by 
such notice, as the case may be, or 

(b) has without reasonable cause failed to comply with a 5 
notice under sub-section (1) of section 142 or sub-section (2) 

of section 143, or 

(c) has concealed the particulars of his income or delibe¬ 
rately furnished inaccurate particulars of such income, 

he or it may direct that such person shall pay by way of penalty,— I0 

(i) in the cases referred to in clause (a), in addition to the 

amount of the tax, if any, payable by him, a sum equal to two 
per cent, of the tax for every month during which the default 
continued, but not exceeding in the aggregate fifty per cent, of 
the tax; 15 

(ii) in the cases referred to in clause (b), in addition to 
any tax payable by him, a sum which shall not be less than ten 
per cent, but which shall not exceed fifty per cent, of the amount 
of the tax, if any, which would have been avoided if the income 
returned by such person had been accepted as the correct 2 o 
income; 

(iii) in the cases referred to in clause (c), in addition to 
any tax payable by him, a sum which shall not be less than 
twenty per cent, but which shall not exceed one and a half times 
the amount of the tax, if any, which would have been avoided 25 
if the income as returned by such person had; been accepted as 
the correct income. 

(2) When the person liable to penalty is a registered firm or an 
unregistered firm which has been assessed under clause (b) of sec¬ 
tion 183, then, notwithstanding anything contained in the other pro- 30 
visions of this Act, the penalty imposable under sub-section (1) shall 
be the same amount as would be imposable on that firm if that firm 
were an unregistered firm. 

(3) Notwithstanding anything contained in this section,— 

(a) no penalty for failure to furnish the return of his total 35 
income under sub-section (1) of section 139 shall be imposed 
under sub-section ( 2 ) on an assessee whose total income does not 
exceed the maximum amount not chargeable to tax in his case 
by one thousand five hundred rupees; 
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(b) where a person has failed to comply with a notice under 
sub-section (2) of section 139 or section 148 and proves that he 
has no income liable to tax, the penalty imposable under sub¬ 
section (1) shall not exceed twenty-five rupees; 

5 (c) no penalty shall be imposed under sub-section (1) upon 

any person assessable under clause (i) of sub-section (1) of sec¬ 
tion 160, read with section 161, as the agent of a non-resident 
for failure to furnish the return under sub-section (1) of section 
139. 

10 (4) If the Income-tax Officer, or the Appellate Assistant Com¬ 

missioner, or the Appellate Tribunal in the course of any proceedings 
under this Act, is satisfied that the profits of a registered firm have 
been distributed otherwise than in accordance with the shares of the 
partners as shown in the instrument of partnership on the basis of 
15 which the firm has been registered under this Act, and that any 
partner has thereby returned his income below its real amount, he 
or it may direct that such partner shall, in addition to the tax, if any, 
payable by him, pay by way of penalty a sum not exceeding one 
and a half times the amount of tax which has been avoided, or would 
20 have been avoided if the income returned by such partner has been 
accepted as his correct income; and no refund or other adjustment 
shall be claimable by any other partner by reason of such direction. 

272. Where any person fails to give the notice of discontinuance p #ilure to 
of his business or profession as required by sub-section (3) of section give notice 
2 S 176, the Income-tax Officer may direct that a sum shall be recovered nuance° nti ' 
from him by way of penalty which shall not be less than ten per 
cent, of the tax but which shall not exceed the amount of tax subse¬ 
quently assessed on him in respect of any income of the business or 
profession up to the date of its discontinuance. 

3° 273. If the Income-tax Officer, in the course of any proceedings in False ten- 

connection with the regular assessment, is satisfied that any asses- t ° r 

see— pay advance 

tax. 


(a) has furnished under section 212 an estimate of the 
advance tax payable by him which he knew or had reason to 

35 believe to be untrue, or 

( b ) has without reasonable cause failed to furnish an esti¬ 
mate of the advance tax payable by him in accordance with the 
provisions of sub-section (3) of section 212, 
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he may direct that such person shall, in addition to the amount of 
tax, if any, payable by him, pay by way of penalty a sum— 

(i) which, in the case referred to in clause (a), shall not be 
less than ten per cent, but shall not exceed one and a half times 
the amount by which the tax actually paid during the financial 5 
year immediately preceding the assessment year under the pro¬ 
visions of Chapter XVII-C falls short of— 

(1) seventy-five per cent, of the tax determined on 

regular assessment, as modified under the provisions of sec¬ 
tion 215, or 10 

(2) where a notice under section 210 was issued to the 
assessee, the amount payable thereunder, 

whichever is less; and 

(ii) which, in the Case referred to in clause (b), shall not 
be less than ten per cent, but shall not exceed) one and a half 15 
times the amount on which interest is payable under section 215. 

274. ( 1) No order imposing a penalty under this Chapter shall 
be made unless the assessee has been heard, or has been given a 
reasonable opportunity of being heard. 

(2) Notwithstanding anything contained in clause (hi) of sub- 20 
section ( 1 ) of section 271, if in a case falling under clause (c) of 
that sub-section, the minimum penalty imposable exceeds a sum pf 
rupees one thousand, the Income-tax Officer shall refer the case to 
the Inspecting Assistant Commissioner who shall, for the purpose, 
have all the powers conferred under this Chapter fox the imposition 25 
of penalty. 

(3) An Appellate Assistant Commissioner or the Appellate Tri¬ 
bunal, on making an order under this Chapter imposing a penalty, 
shall forthwith send a copy of the same to the Income-tax Officer. 

275. ( 1) If the Income-tax Officer, in the course of any proceed- 30 
ings under this Act, is satisfied that any person has in any manner 
abetted or induced another person to make or deliver an account, state¬ 
ment or declaration relating to any income, profits or gains chargeable 

to tax, which Is false and which he either knows to be false or does 
not believe to be true, the Income-tax Officer shall refer the case 35 
to the Inspecting Assistant Commissioner who may direct that such 
person shall, without prejudice to any other action that may be 
taken against him under any other provision of this Act or any other 
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law for the time being in force, pay by way of penalty a sum which 
shall not be less than five hundred rupees but which may extend to 
five thousand rupees. 

(2) If the Appellate Assistant Commissioner, the Commissioner 
5 or the Appellate Tribunal, in the course of any proceedings under 

this Act, is satisfied that any peirson has in any manner abetted or 
induced another person to make or deliver an account, statement or 
declaration relating to any income, profits or gains chargeable to 
tax which is false and which he either knows to be false or does not 
10 believe to be true, he or it may direct that such person shall, with¬ 
out prejudice to any other action that may be taken against him 
under any other provision of this Act or under any other law for 
the time being in force, pay by wav of penalty a sum which shall 
not be less than five hundred rupees but which may extend to five 
15 thousand rupees. 

(3) No order under this section shall be passed unless the person 
on whom the penalty is sought to be imposed has been given a rea¬ 
sonable opportunity of being heard, 

276. No order imposing a penalty under this Chapter shall he 
20 passed after the expiration of two years from the date of the comp¬ 
letion of the proceedings in the course of which the proceedings for 
the imposition of penalty have been commenced. 

CHAPTER XXII 
Offences and Prosecutions 

*5 277. If a person fails without reasonable cause or excuse— 

(a) to grant inspection or allow copies to be taken in 
accordance with the provisions of section 134; 

(b) to furnish in due time any of the returns or statements 
mentioned in section 133, section 13&, section 206, section 285 or 

30 section 286; 

(c) to produce, or cause to be produced, on or before the 
date mentioned In any notice under sub-section (1) of section 
142, such accounts and documents as are referred to in the 
notice; 

35 (d) to deduct and pay tax as required by the provisions of 

Chapter XVII-B or under sub-section (2) of section 226; or 

(e) to furnish a certificate required by section 203, 

he shall be punishable with fine which may extend to ten rupees 
for every day during which the default continues. 
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278. If a person makes a statement in any verification under this 
Act or under any rule made thereunder, which is false, and which 
he either knows or believes to be false, or does not believe to be 
true, he shall be punishable with simple imprisonment which may 
extend tc six months, or with fine which may extend to one thousand 5 
rupees, or with both. 

279. (1) A person shall not be proceeded against for an offence 
under section 277 or section 278 except at the instance of the Com¬ 
missioner. 

(2) The Commissioner may either before or after the institution io 
of proceedings compound any such offence. 


particular 0 280. (I) If a public servant discloses any particulars, the dis- 
by public closure of which is prohibited by section 137, he shall be punishable 
servant*. w ith imprisonment which may extend to six months, and shall also 

be liable to fine. 

(2) No prosecution shall be instituted under this section except 
with the previous sanction of the Commissioner. 


CHAPTER XXIII 


Miscellaneous 


Transfers 
to defraud 
revenue 
void. 


281. Where, during the pendency of any proceeding under this 20 
Act, any assessee creates a charge on or parts with the possession by 
way of sale, mortgage, exchange or any other mode of transfer 
Whatsoever, of any of his assets in favour of any other person with 
the intention to defraud the revenue, such charge or transfer shall 
be void as against any claim in respect of any tax or any other sum 25 
payable by the assessee as a result of the completion of the said 
proceeding: 


Provided that such charge or transfer shall not be void if made 
for valuable consideration and without notice of the pendency of 
the proceeding under this Act. 


Service of 

noticc- 

Genoril. 


282. (1) A notice or requisition under this Act may be served on 
the person therein named either by post or as if it were a summons 
issued by a court under the Code of Civil Procedure, 1908, 


5 of 1908. 


(2) Any such notice cr requisition may be addressed— 

(a) in the case of a firm or a Hindu undivided family, to 35 
any member of the firm or to the manager or any adult member 
of the family; 
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(b) in the case of a local authority or company, to the 
principal officer thereof; 

(c) in the case of any other association or body of indivi¬ 
duals, to the principal officer or any member thereof; 

5 ( d ) in the case of any other person (not being an indivi¬ 

dual), to the person who manages or controls his affairs. 

283. (I) After a finding of total partition has been recorded by service of 

the Income-tax Officer under section 171 in respect of any Hindu notice when 

family Is 

family, notices under this Act in respect of the income of the Hindu disrupted 
10 family shall be served on the person who was the last manager of ° r 
the Hindu family, or, if such person is dead, then on all adults who 
were members of the Hindu family immediately before the partition. 

( 2 ) Where a firm or other association of persons is dissolved, 
notices under this Act in respect of the income of th'e firm or asso- 
15 elation may be served on any person who was a partner (not being 
a minor) or member of the association, as the case may be, imme¬ 
diately before its dissolution. 

284. Where an assessment is to be made under section 176, the service of 
Income-tax Officer may serve on the person whose income Is to be ^ti^h^ti 16 

20 assessed, or, in the case of a firm or an association of persons, on any continued 
person who was a member of such firm or association at the time of business, 
its discontinuance or, in the case of a company, on the principal 
officer thereof, a notice containing all or any of the requirements 
which may be included in a notice under sub-section (2) of section 
z 5 139, and the provisions of this Act shall, so far as may be, apply 
accordingly as if the notice were a notice issued under that section. 

285. The person responsible for paying any interest, not being information 
“Interest on securities”, shall, on or before the fifteenth day of June 

in each year, furnish to the Income-tax Officer having jurisdiction for paying 
30 to assess him, a return in the prescribed form and verified in the intCrCBt- 
prescribed manner of the names and addresses of all persons to 
whom during the previous financial year he has paid interest or 
aggregate interest exceeding such amount, not being less than four 
hundred rupees, as may be prescribed in this behalf, together with 
35 the amount paid to each such person. 

286. The principal officer of every company which Is an Indian information 
company or a company which has made such effective arrangements 

as may be prescribed for the declaration and payment of dividends mg share- 
in India shall, on or before the fifteenth day of June in each year, whomdM- 
4 ° furnish to the prescribed officer a return in the prescribed form and dend* have 
verified in the prescribed manner of the names and of the addresses, 0611 pai 
103 G of I Ext.—IS, I—3402—11-5-1901— I j 
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as entered in the register of shareholders maintained by the company, 
of the shareholders to whom a dividend or aggregate dividends 
exceeding such amount as may be prescribed in this behalf has or 
have been distributed during the preceding year and of the amount 
so distributed to each shareholder. 5 

oHnfoma- ^ 8 ^- CO The Central Government shall cause to be published, 
tlon respect- by notification in the Official Gazette, the names and such other 
Sn 8 certBin IC8 particulars as may be relevant, of— 

CMC ®' (a) persons an each of whom a penalty amounting to not 

less than five thousand rupees or such lesser amount as may be io 
fixed by the Central Government, by notification in the Official 
Gazette, has been imposed under clause (c) of sub-section (I) 
of section 271, and 

(b) persons who have been convicted as a result of any pro¬ 
ceedings under section 278 or under any provision of the Indian 15 
Penal Code for any offence connected with any proceedings 
under this Act. 

( 2 ) If i n the interests of revenue the Central Government 
considers it necessary so to do, it may also cause to be published, 
by notification in the Official Gazette, the names and such other 

20 

particulars as may be relevant of— 

(a) persons on each of whom a penalty has been imposed 
under clause (a) or clause (b) or sub-section (I) of section 
271; or 

(b) persons on each of whom a penalty of an amount not 2 5 
exceeding the umount referred to in clause (a) of sub-section 

( 1 ) has been imposed under clause (c) of sub-section ( 1 ) of 
section 271; or 

(c) persons who have been convicted as a result of any 
proceedings under any provision of this Act other than section „ Q 
278. 

(3) No publication under this section shall be made— 

(i) in the case of an assessee mentioned in clause (a) of 
sub-section ( 1 ) or in clause (a) or clause (b) of sub-section 

(2) who has presented an appeal under section 246 against 35 
the order imposing the penalty, until the appeal is disposed of 
by the Appellate Assistant Commissioner; 

(it) in the case of an assessee mentioned in clause (b) 
of sub-section ( 1 ) or clause (c) of sub-section ( 2 ), until the 
time for appealing has expired without an appeal having been 40 
presented, or the appeal, if presented, has been disposed of. 

(4) Notwithstanding anything contained in his section, the 
Central Government may refrain from publishing the name of arty 


45 of i960 
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person if it is satisfied that in the interests of revenue it is neces¬ 
sary so to do, and where the Central Government refrains from 
publishing the name of any person, the reason for not publishing 
the name shall be recorded in writing. 

5 (5) Every notification issued under this section shall be laid 

before Parliament as soon as may be after it is made. 

( 6 ) The provisions of this section shall have effect notwith¬ 
standing anything to the contrary contained in sections 137 and 280. 

(7) The provisions of this section shall have effect in relation 
10 to penalties imposed after the 1st day of April, 1960, under the 

Indian Income-tax Act, 1922, or to proceedings for any offence 
initiated after the said date under that Act as they have effect in 
relation to penalties imposed or proceedings initiated under this 
Act with the modification that references in this section to any 
15 provision of this Act shall be construed as references to the corres¬ 
ponding provision of that Act. 

Explanation .—In the case of a firm, company or other associa¬ 
tion of persons, the names of the partners of the firm, directors, 
managing agents, secretaries and treasurers, or managers of the 
20 company, or the members of the association, as the case may be, 
may also be published if, in the opinion of the Central Govern¬ 
ment, the circumstances of the case justify it. 

288. (1) Any assessee who Is entitled or required to attend 
before any Income-tax authority or the Appellate Tribunal in 
25 connection with any proceeding under this Act otherwise than when 
required under section 131 to attend personally for examination on 
oath or affirmation, may, subject to the other provisions of this 
section, attend by an authorised representative. 

(2) For the purposes of this section, "authorised representative” 
30 means a person authorised by the assessee in writing to appear on 
his behalf, being— 

(i) a person related to the assessee in any manner, or a 
person regularly employed by the assessee; or 

(ii) any officer of a Scheduled Bank with which the 
35 assessee maintains a current account or has other regular 

dealings; or 

(Hi) any legal practitioner who is entitled to practise In 
any civil court in India; or 

(iv) an accountant; or 

40 (v) any other person who, immediately before the com¬ 

mencement of this Act, was an Income-tax practitioner within 
the meaning of clause (iv) of sub-section ( 2 ) of section 61 of the 
Indian Income-tax Act, 1922, and was actually practising as 
such. 
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.. .Explanation. —In this section, “accountant” means a chartered 
accountant within the meaning of the Chatered Accountants Act, 
1949, and includes, in relation to any State, any person who by 
virtue of the provisions of sub-section (2) of section 236 of the 
Companies Act, 1956, is entitled to be appointed to act as an auditor $ 
of companies registered in that State. 

(3) Notwithstanding anything contained in this section, if the 
authorised representative is a person formerly employed as an 
Income-tax authority, not below the rank of Assistant Commissioner, 
and has retired or resigned from such employment after having 
served for not less than three years in any capacity under this Act 
from the date of his first employment as such, he shall not 
be entitled to represent any assessee for a period of two years from 
the date of his retirement or resignation, as the case may be. 

(4) No person— 15 

. (a) who has been dismissed from Government service 

after the 1st day of April, 1938; or 

(b) who has been convicted of an offence connected with 
any income-tax proceeding or on whom a penalty has been 
imposed under this Act either in respect of his own assessment 2Q 
or in respect of the assessment of another person: or 

(c) who has become an insolvent, 

shall be qualified to represent an assessee under sub-section ( 2 ), for 
all times in the case of a person referred to in sub-clause (a), for 
such times as the Commissioner may by order determine in the case 
of a person referred to in sub-clause (b), and for the period during 2 5 
which the insolvency continues in the case of a person referred to 
in sub-clause (c), 

(5) If any person— 

(a) who is a legal practitioner or an accountant is found g 0 
guilty of misconduct in his professional capacity by any 
authority entitled to institute disciplinary proceedings against 
him, an order passed by that authority shall have effect in rela¬ 
tion to his right to attend before an income-tax authority as it 
has in relation to his right to practise as a legal practitioner or 35 
accountant, as the case may be; 

(b) who is not a legal practitioner or an accountant, is 
found guilty of misconduct in connection with any income-tax 
proceedings by the prescribed authority, the prescribed authority 
may direct that he shall thenceforth be disqualified to represent 4 c 
an assessee under sub-section ( 2 ). 

( 6 ) Any order or direction under clause (b) of sub-section (4) 
or clause (b) of sub-section (5) shall be subject to the following 
conditions, namely,— 


39 of 1949 . 

x of 1956 
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(a) no such order or direction shall be made in respect of 
any person unless he has been given a reasonable opportunity 
of being heard; 

(b) any person against whom any such order or direction 
5 is made may, within one month of the making of the order or 

direction, appeal to the Board to have the order or direction 
cancelled; and 

(c) no such order or direction shall take effect until the 
expiration of one month from the making thereof, or, where an 

10 appeal has been preferred, until the disposal of the appeal. 

(7) A person disqualified to represent an assessee by virtue of 
the provisions of sub-section (3) of section 61 of the Indian Income- 
tax Act, 1922 shall be disqualified to represent an assessee under 
sub-section ( 1 ). 

J 5 289. A receipt shall be given for any money paid or recovered 
under this Act. 


290. Every person deducting, retaining, or paying any tax in 
pursuance of this Act in respect of income belonging to another 
person is hereby indemnified for the deduction, retention, or pay- 
20 ment thereof. 


291. (1) The Central Government may, if it is of opinion (the 
reasons for such opinion being recorded in writing) that with a 
view to obtaining the evidence of any person appearing to have been 
directly or indirectly concerned in or privy to the concealment of 
25 income or to the evasion of payment of tax on income, tender to 
such person immunity from prosecution for any offence under this 
Act or under the Indian Penal Code or under any other Central Act 
for the time being in force and also from the imposition of any 
penalty under this Act on condition of his making a full and true 
30 disclosure of the whole circumstances relating to the concealment of 
income or evasion of payment of tax on income. 


35 


( 2 ) A tender of immunity made to, and accepted by, the person 
concerned, shall, to the extent to which the immunity extends, render 
him immune from prosecution for any offence In respect of which 
the tender was made or from the imposition of,any penalty under 
this Act. 


( 3 ) If it appears to the Central Government that any person to 
whom immunity has been tendered under this section has not 
complied with the condition on which the tender was made or is 
40 wilfully concealing anything or is giving false evidence, the Central 
Government may record a finding to that effect, and thereupon the 
immunity shall be deemed to have been withdrawn, and any such 
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person may be tried for the offence in respect of which the tender 
of immunity was made or for any other offence of which he appears 
to have been guilty in connection with the same matter and shall 
also become liable to the imposition of any penalty under this Act 
to which he would otherwise have been liable. 5 

292. No court inferior to that of a presidency magistrate or 
magistrate of the first class shall try any offence under this Act. 

293. No suit shall be brought In any civil court to set aside or 
modify any assessment order made under this Act, and no prosecu¬ 
tion, suit or other proceeding shall lie against ally officer of the I0 
Government for anything in good faith done or intended to be done 
under this Act. 

294. If on the 1st day of April in any assessment year provision 
has not yet been made by a Central Act for the charging of income- 
tax or super-tax for that assessment year, this Act shall nevertheless 15 
have effect until such provision is so made as if the provision in 
force in the preceding assessment year or the provision proposed in 
the Bill then before Parliament, whichever is more favourable to 
the assessee, were actually in force. 

295. (I) The Board may, subject to the control of the Central 
Government, by notification in the Gazette of India, make rules for 
the whole or any part of India for carrying out the purposes of this 
Act. 

(2) In particular, and without prejudice to the generality of the 
foregoing power, such rules may provide for all or any of the follow- 25 
Ing matters— 

(a) the ascertainment and determination of any cless of 
Income; 

(b) the manner in which and the procedure by which the 

income shall be arrived at in the case of— 30 

(i) income derived in part from agriculture and in part 

from business; 

(ii) persons residing outside India; 

(c) the determination of the value of any perquisite charge¬ 
able to tax under this Act in such manner and on such basis as 35 
appears to the. Board to be proper and reasonable; 

(d) the percentage on the written down value which may 
be allowed as depreciation in respect of buildings, machinery, 
plant or furniture; 

(e) the authority to be prescribed for any of the purposes of 40 
this Act; 

(f) the procedure for giving effect to the terms of any 
agreement for the granting of relief in respect of doubl® 
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taxation or for the avoidance of double taxation which may be 
entered into by the Central Government under this Act; 

( g ) the form and manner in which any application, claim, 
return or information may be made or furnished and the fees 

** that may be levied in respect of any application or claim; 

( h) the manner in which any document required to be filed 
under this Act may be verified; 

(i) the procedure to be followed on applications for refunds; 

(j) the regulation of any matter for which provision is made 

I0 in section 230; 

(k) the form and manner in which any appeal or cross 
objection may be filed under this Act and the fee payable in 
respect thereof; 

(l) the maintenance of a register of persons other than 
15 legal practitioners or accountants as defined in sub-section ( 2 ) 

of section 288 practising before income-tax authorities and for 
the constitution of and the procedure to be followed by the au¬ 
thority referred to in sub-section (5) of that section; 

(m) the issue of certificate verifying the payment of tax 

20 by assessees; 

(n) any other matter which by this Act is to be, or may be, 
prescribed; 

(3) In cases coming under clause (b) of sub-section (2), where 
the income liable to tax cannot be definitely ascertained, or can be 
2 5 ascertained only with an amount of trouble and expense to the 
assessee which in the opinion of the Board is unreasonable, the rules 
made under this section may— 

(a) prescribe methods by which an estimate of such income 
may be madie; and 

30 (b) in cases coming under sub-clause (i) of clause (b) of 

sub-section ( 2 ) specify the proportion of income which shall 
be deemed to be income liable to tax; and an assessment based 
on such estimate or proportion shall be deemed to be duly made 
in accordance with the provisions of this Act. 

296. The Central Government shall cause every rule made under Rules to be 
this Act to be laid as soon as may be after it is made before each f 0 “ c pariia- 
House of Parliament while it is in session for a total period of thirty ment. 
days, which may be comprised in one session or in two successive 
sessions, and, if before the expiry of the session in which it is so 
laid or the session immediately following, both Houses agree in 
making any modification in the rule or both Houses agree that the 
rule should not be made, that rule shall thereafter have effect, only 
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in such modified form or be of no effect, as the case may be, so 
however that any such modification or annulment shall be without 
prejudice to the validity of anything previously done under that rule. 


297. (1) The Indian Income-tax Act, 1922, is hereby repealed. n 0 f 1922 

Repeals and 

aavings, (2) Notwithstanding the repeal of the Indian Income-tax Act, 5 

1922 (hereinafter referred to as the repealed Act),— n of 1922 

(a) where a return of income has been filedl before the 
commencement of this Act by any person for any assessment 
year, proceedings for the assessment of that person for that year 
may be taken and continued as if this Act had not been passed; 10 

(b) where a return of income is filed after the commence¬ 
ment of this Act otherwise than in pursuance of a notice under 
section 34 of the repealed Act by any person for the assess¬ 
ment year ending on the 31st day of March, 1962, or any ear¬ 
lier year, the assessment of that person for that year shall be '5 
made in accordance with the procedure specified in this Act: 


(c) any proceeding pending on the commencement of this 
Act before any income-tax authority, the appellate tribunal or 
any court, by way of appeal, reference or revision, shall be 
continued and disposed of as if this Act had not been passed; 20 

(d) where in respect of any assessment year after the year 
ending on the 31st day of March, 1940,— 

(i) a notice under section 34 of the repealed Act had 
been issued before the commencement of this Act, the pro¬ 
ceedings in pursuance of such notice may be continued and 2 ^ 
disposed of as if this Act had not been passed; 

(ii) any income chargeable to tax had escapedi assess- 
ment within the meaning of that expression in section 147 
and no proceedings under section 34 of the repealed Act 
in respect of any such income are pending at the com¬ 
mencement of this Act, a notice under section 148 may, 
subject to the provisions contained in section 149, be issued ^ 
with respect to that assessment year and all the provisions 

of this Act shall apply accordingly; 


(e) section 23A of the repealed Act shall continue to have 
effect in relation to the assessment of any company or its share¬ 
holders for the assessment year ending on the 31st day of 
March, 1962, or any earlier year, and the provisions of the re¬ 
pealed Act shall apply to all matters arising out of such assess¬ 
ment as fully and effectually as if this Act had not been passed; 
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( f ) any proceeding for the imposition of a penalty in res¬ 
pect of any assessment completed on or before the 1 st day of 

April, 1962, may be initiated and any such penalty may be 
imposed as if this Act had not been passed; 

5 (g) any proceeding for the imposition of a penalty in res¬ 
pect of any assessment for the year ending on the 31st day of 

March, 1962, or any earlier year, which is completed after the 
1st day of April, 1962, may be initiated and any such penalty 
may be imposed under this Act; 

10 ( h ) any election or declaration made or option exercised 

by an assessee under any provision of the repealed Act and in 
force immediately before the commencement of this Act shall 
be deemed to have been an election or declaration made or 
option exercised under the corresponding provision of this Act; 

15 ( 1 ) where, in respect of any assessment completed before 

the commencement of this Act, a refund falls due after such 
commencement or default is made after such commencement, 
In the payment of any sum due under such completed assess¬ 
ment, the provisions of this Act relating to interest payable by 

20 the Central Government on refunds and interest payable by 
the assessee for default shall apply; 

(j) any sum payable by way of income-tax, super-tax, 
interest, penalty or otherwise under the repealed Act may be 
recovered under this Act, but without prejudice to any action 

25 already taken for the recovery of such sum under the repealed 
Act; 

( k ) any agreement entered into, appointment made, appro¬ 
val given, recognition granted, direction, instruction, notifica¬ 
tion, order or rule issued under any provision of the repealed 

3° Act shall, so far as it is not inconsistent with the corresponding 
provision of this Act, be deemed to have been entered into, 
made, granted, given or issued under the corresponding provi¬ 
sion aforesaid and shall continue in force accordingly; 

(l) any notification issued under sub-section (1) of section 

35 60 of the repealed Act and in force immediately before the 

commencement of this Act shall, to the extent to which provi¬ 
sion has not been made under this Act, continue in force until 
rescinded by the Central Government; 

(m) where the period prescribed for any application, 

40 appeal, reference or revision under the repealed Act had ex¬ 
pired on or before the commencement of this Act, nothing in 

103 g of I—24 
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this Act shall be construed as enabling any such application, 
appeal, reference or revision to be made under this Act by 
reason only of the fact that a longer period therefor is pres¬ 
cribed or provision is made for extension of time in suitable 
cases by the appropriate authority, 5 

298. (1) If any difficulty arises in giving effect to the provisions 
of this Act the Central Government may, by general or special 
order, do anything not inconsistent with such provision which 
appears to it to be necessary or expedient for the purpose of remov¬ 
ing the difficulty. I0 

(2) In particular, and without prejudice to the generality of the 
foregoing power, any such order may provide for the adaptations 
or modifications subject to which the repealed Act shall apply in 
relation to the assessments for the assessment year ending on the 31st 
day of March, 1962, or any earlier year. 15 
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THE FIRST SCHEDULE 


Insurance business 


(See section 44) 


A.—Life insurance business 

5 1. In the case of a person who carries on or at any time in the Profit* 

previous year carried on life insurance business, the profits and franco n 
gains of such person from that business shall be computed separately burinw* to 
from his profits and gains from any other business. separMeiy .'* 1 


2. (1) The profits and gains of life insurance business shall be Computation 
10 taken to be the greater of the following-— fifc^nau-* ** 

ranee busi- 

(a) the gross external incomings of the previous year from nets, 
that business, less the management expenses of that year; 


(b) the annual average of the surplus arrived at by adjust¬ 
ing the surplus or deficit disclosed by the actuarial valuation 
15 made in accordance with the Insurance Act, 1938, in respect of 
the last inter-valuation period- ending before the commence¬ 
ment of the assessment year, so as to exclude from it any sur¬ 
plus or deficit included therein which was made in any earlier 
inter-valuation period and any expenditure or allowance which 
20 is not deductible under the provisions of sections 30 to 43 in 
computing income chargeable under the head “Profits and gains 
of business or profession”. 


(2) The amount to be allowed as management expenses under 
sub-rule (1) shall not exceed the aggregate of the following: — 

25 (a) 74 per cent, of the premiums received during the previ¬ 

ous year in respect of single premium life insurance policies; 

(b) in respect of the first year’s premiums received in res¬ 
pect of other life insurance policies for which the number of 
annual premiums payable is less then twelve, or for which the 

30 number of years during which premiums are payable is less 
than twelve, for each such premium or each such year 74 per 
cent, of such first year’s premiums received during the previous 
year; 

(c) 90 per cent, of the first year’s premiums received during 
35 the previous year in respect of all other life insurance policies;. 
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(d) in respect of all renewal premiums received during the 
previous year, an amount calculated at such percentage 
thereof as is permissible under sub-section (2) of section 40B 
of the Insurance Act, 1938, as reduced by any expenditure or 
allowance which is not deductible under sections 30 to 43 in 5 
computing income chargeable under the head “Profits and gains 
of business or profession”. 

j 3 *d»croni. 3 . j n computing the surplus for the purpose of rule 2 ,— 

(a) four-fifths of the amounts paid to or reserved for or 

expended on behalf of policy-holders shall be allowed as a deduc- io 
tion: | 

Provided that if any amount so reserved for policy-holders 
ceases to be so reserved, and is not paid to or expended on be¬ 
half of policy-holders, that proportion of such amount (one-half 
or four-fifths, as the case may be) if it has been previously 15 
allowed as a deduction under this Act or under the Indian In¬ 
come-tax Act, 1922, shall be treated as part of the surplus for u t f Igi , 

the period in which the said amount ceased to be so reserved; 

(b) any amount either written off or reserved in the ac¬ 

counts or through the actuarial valuation balance sheet to meet 20 
depreciation of or loss on the realisation of investments shall be 
allowed as a deduction, and any sums taken credit for in the 
accounts or actuarial valuation balance sheet on account of ap¬ 
preciation of or gains on the realisation of investments shall be 
included in the surplus: ' 1 25 

Provided that if upon investigation it appears to the Income- 
tax Officer after consultation with the Controller of Insurance 

that having due regard to the necessity for making reasonable 
provision for bonuses to participating policy-holders and for con¬ 
tingencies, the rate of interest or other factor employed in deter- 30 
mining the liability in respect of outstanding policies is material¬ 
ly inconsistent with the valuation of investments so as artificially 
to reduce the surplus, such adjustment shall be made to the 
allowance for depreciation pr to the amount to be included in the 
surplus in respect of appreciation of such investments as shall 35 
increase the surplus for the purposes of these provisions to a 
figure which is fair and just; 

(c) interest received during the inter-valuation period 
in respect of any securities of the Central Government which 
have been issued or declared to be income-tax free, shall not be 40 
excluded, but no income-tax shall be payable on the annual 
average of the amount of such interest. 
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4 . Where for any year an assessment of the profits of life insu- 
ranee business is made in accordance with the annual average of a by deduction 
surplus disclosed by a valuation for an inter-valuation period exceed- 4t ,ou]xe - 
ing twelve months, then, in computing the income-tax payable for 
^ that year, credit shall not be given in accordance with section 199 
for the income-tax paid in the previous year, but credit shall be 
given for the annual average of the income-tax paid by deduction at 
source from interest on securities or otherwise during such period. 

B.—Other insurance business 

10 5. The profits and gains of any business of insurance other than Computation 

life insurance shall be taken to be the balance of the profits disclosed gain» of other 
by the annual accounts, copies of which are required under the In- 
surance Act, 1938, to be furnished to the Controller of Insurance, 
subject to the following adjustments: — 

15 (a) subject to the other provisions of this rule, any expendi¬ 

ture or allowance which is not admissible under the provisions of 
sections 30 to 43 in computing the profits and -gains of a business 
shall be added back; 

(b) any amount either written off or reserved in the 
20 accounts to meet depreciation of or loss on the realisation of 

investments shall be allowed as a deduction, and any sums 
taken credit for in the accounts on account of appreciation of or 
gains on the realisation of investments shall be treated as part 
of the profits and gains: 

25 Provided that the Income-tax Officer is satisfied about the 

reasonableness of the amount written off or reserved in the 
accounts, as the case may be, to meet depreciation of or loss on 
the realisation of securities or other assets. 

(c) such amount as may be allowed by way of reserve for 
30 unexpired risks as may be prescribed in this behalf. 

C.— Other •provisions 

6 . (I) The profits and gains of the branches in India of a person 
not resident in India and carrying on any business of insurance, may, non-resident 
in the absence of more reliable data, be deemed to be that propor- person - 
35 tion of the world income of such person which corresponds to the 
proportion which his premium income derived from India bears to 
his total premium income, 

(2) For the purposes of this rule, the world income in relation 
to life insurance business.of a person not resident in India shall be 
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computed in the manner laid down in this Act for the computation 
of the profits and gains of life insurance business carried on in India. 

7. (1) For the purposes of these rules—■ 

(i) “gross external incomings" means the full amount of 

incomings from interest, dividends, fines and fees and all other 5 
incomings from whatever source derived (except premiums 
received from policy-holders and interest and dividends on any 
annuity fund), and includes also profits from reversions and on 
the sale or the granting of annuities, but excludes profits on the 
realisation of investments: 10 

Provided that incomings, including the annual value of the 
property occupied by the assessee, which but for the provisions 
of section 44 would have been assessable under the head “Income 
from house property”, shall be computed in the manner appli¬ 
cable to income chargeable under that head, and that there shall 15 
be allowed from such gross incomings such deductions as are 
permissible in respect of income chargeable under that head; 

(ii) “investments”, includes securities, stocks and shares; 

(Hi) “management expenses” means the full amount of 
expenses (including commissions) incurred exclusively in the 20 
management of the business of life insurance, and in the case of 
a company carrying 011 other classes of business as well as the 
business of life insurance, in addition thereto a fair proportion 
of the expenses incurred in the general management of the whole 
business. Bonuses or other sums paid to or reserved on behalf 25 
of policy-holders, depreciation of, and losses on the realisation of 
investments, and any expenditure other than expenditure or 
allowance which may under the provisions of sections 30 to 43 be 
allowed for in computing the profits and gains of a business, are 
not management expenses for the purposes of these rules; 

(iul “life insurance business” means life insurance business 
as defined in clause (11) of section 2 of the Insurance Act, 1938; 4011938 . 

(u) “rule” means a rule contained in this Schedule, 

(2) References in these rules to the Insurance Act, 1938, or any 4011938 . 
provision thereof, shall, in relation to the Life Insurance Corporation 35 
of India, be construed as references to that Act or provision as read 
with section 43 of the Life Insurance Corporation Act, 1956. 


31 of 1936. 
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THE SECOND SCHEDULE 
Procedure for Recovery of Tax 
[See section 222] 

Part I 

^ General provisions 

1. In this Schedule, unless the context otherwise requires,— Definitions. 

(a) “certificate” means a certificate received by the Tax 
Recovery Officer from the Income-tax Officer for the recovery 
of arrears under this Schedule; 

I0 ( b ) “defaulter” means the assessee mentioned in the certi¬ 

ficate; 

(c) “execution”, in relation to a certificate, means recovery of 
arrears in pursuance of the certificate; 

(d) “movable property” includes growing crops; 

15 (e) “officer” means an officer authorised to make an attach¬ 

ment or sale under this Schedule; 

(f) “rule” means a rule contained in- this Schedule; and 

(g) “share in a Corporation” includes stock, debenture- 
utock, debentures or bonds, 

2Q 2. When a certificate has been received by the Tax Recovery Officer i MU « #f 
from the Income-tax Officer for the recovery of arrears under this Notic*. 
Schedule, the Tax Recovery Officer shall cause to be served upon 
the defaulter a notice requiring the defaulter to pay tjie amount 
specified in the certificate within fifteen days from the date of 

25 aervice of the notice and intimating that in default steps would lie 
taken to realise the amount under this Schedule, 

3. No step in execution of a certificate shall be taken until the W hen ce ffi- 
r ftcatemaybe 

period of fifteen days has elapsed since the date of the service of the executed. 

notice required by the preceding rule: 

3 o Provided that, if the Tax Recovery Officer is satisfied that the 
defaulter is likely to conceal, remove or dispose of the whole or any 
part of such of his movable property as would be liable to attach¬ 
ment in execution of a decree of a civil court and that the realisa¬ 
tion of the amount of the certificate would in consequence be delayed 
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or obstructed, he may at any time direct, for reasons to be recorded 
in writing, an attachment of the whole or any part of such property: 

Provided further that if the defaulter whose property has been 
so attached furnishes security to the satisfaction of the Tax Recovery 
Officer, such attachment shall be cancelled from the date on which 5 
such security is accepted by the Tax Recovery Officer. 

4. If the amount mentioned in the notice is not paid within the 
time specified therein or within such further time as the Tax Re¬ 
covery Officer may grant in his discretion, the Tax Recovery Officer 
shall proceed to realise the amount by one or more of the following 10 
modes: — 

(a) by attachment and sale of the defaulter’s movable 
property; 

(b) by attachment and sale of the defaulter’s immovable 

property; 15 

(c) by arrest of the defaulter and his detention in prison; 

(d) by appointing a receiver for the management of the 
defaulter’s movable and immovable properties. 

6 . There shall be recoverable, in the proceedings in execution of 

every certificate,— 20 

(a) such Interest upon the amount of tax or penalty or 
other sum to- which the certificate relates as is payable in ac¬ 
cordance with sub-section (2) of section 220 , and 

(b) all charges incurred in respect of-— 

(i) the service of notice upon the defaulter to pay the 25 

arrears, and of warrants and other processes, and 

(u) all other proceedings taken for realising the arrears. 

6 . (1) Where property is sold in execution of a certificate, there 
shall vest in the purchaser merely the right, title and interest of 
the defaulter at the time of the sale, even though the property it- 30 
self be specified. 

(2) Where immovable property is sold in execution of a certi¬ 
ficate, end such sale has become absolute, the purchaser’s right, title 
and interest shall be deemed to have vested in him from the time 
when the property is sold, and not from the time when the sale 33 
becomes absolute. 
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7. (I) No suit shall be maintained against any person claiming 
title under a purchase certified by the Tax Recovery Officer in the 
maimer laid down In this Schedule, on the ground that the purchase 
was made on behalf of the plaintiff or on behalf or some one through 

"* whom the plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain a declara¬ 
tion that the name of any purchaser certified as aforesaid was in¬ 
serted in the certificate fraudulently or without the consent of the 
real purchaser, or interfere with the right of a third person to pro- 

10 ceed against that property, though ostensibly sold to the certified 
purchaser, on the ground that it is liable to satisfy a claim of such 
third person against the real owner. 

8 . (1) Whenever assets are realised, by sale or otherwise in exe¬ 
cution of a certificate, they shall be disposed of in the following 

*5 manner:— j 

(a) there shall first be paid to the Income-tax Officer the 
costs incurred by him; 

(b) there shall, in the next place, be paid to the Income-tax 
Officer the amount due under the certificate in execution of which 

20 the assets were realized; 

(c) if there remain* a balance after these sums have been 
paid, there shall be paidl to the Income-tax Officer therefrom 
any other amount recoverable under the procedure provided by 
this Act which may be due upon the date upon which the assets 

25 were realised; and 

(d) the balance (if any) remaining after the payment of 
the amount (if any) referred to in clause (c) shall be paid to 
the defaulter. 

(2) If the defaulter disputes any claim made by the Income-tax 

3° Officer to receive any amount referred to in clause (c), the Tax 
Recovery Officer shall determine the dispute. 

9. Except as otherwise expressly provided in this Act, every ques¬ 
tion arising between the Income-tax Officer and the defaulter or 
their representatives, relating to the execution, discharge or satis 

35 faction of a certificate duly filed under this Act, or relating to th' 
confirmation err setting aside by an order under this Act of a sale 
held in execution of such certificate, shall be determined, not by suit, 
but by order of the Tax Recovery Officer before whom such question 
arisei: 

40 Provided that a suit may be brought in a civil court in re«pect of 
any such question upon the ground of fraud. 

108 G. of I.—28. 
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emptfrom** CO All such property as is by the Code of Civil Procedure 

atttchment. 1908, exempted from attachment and sale in execution of a decree 
of a civil court shall be exempt from attachment and sale under this 
Schedule. 

( 2 ) The Tax Recovery Officer’s decision as to what property is ® 
so entitled to exemption shall be conclusive. 


b^T*x*Re- 11- (1) Where any claim is preferred to, or any objection is made 
wv«ry Otfi- to the attachment or sale of, any property in execution of a certificate, 
on the ground that such property is not liable to such attachment or 


MI. 


sale, the Tax Recovery Officer shall proceed to investigate the claim lo 
or objection: 


Provided that no such investigation shall be made where the 
Tax Recovery Officer considers that the claim or objection was 
designedly or unnecessarily delayed. 

( 2 ) Where the property to which the claim or objection applies 
has been advertised for sale, the Tax Recovery Officer ordering the 
sale may postpone it pending the investigation of the claim or objec¬ 
tion, upon such terms as to security or otherwise as the Tax Reco¬ 
very Officer shall deem fit. 

(3) The claimant or objector must adduce evidence to show that— 20 

(o) (in the case of immovable property) at the date of the 
service of the notice issued under this Schedule to pay the ar¬ 
rears, or 

(b) (in the case of movable property) at the date of the 
attachment, 25 

he had some interest in, or was possessed of, the property in ques¬ 
tion. 


( 4 ) Where, upon the said investigation, the Tax Recovery Officer 
Is satisfied that, for the reason stated in the claim or objection, such 
property was not, at the said date, in the possession of the defaulter 30 
or of some person in trust for him or in the occupancy of a tenant 
or other person paying rent to him, or that, being in the possession 
of the defaulter at the said dete, it was so in his possession, not on 
his own account or as his own property, hut on account of or in trust 
for some other person, or partly on his own account and partly on 35 
account of some other person, the Tax Recovery Officer shall make 
•m order releasing the property, wholly or to such extent as he thinks 
fit, from attachment or sale. 


3 of 1908 
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(5) Where the Tax Recovery Officer is satisfied that the property 
was, at the said date, in the possession of the defaulter as his own 
property and not on account of any other person, or was in the pos¬ 
session of some other person in trust for him, or in the occupancy of 
5 a tenant or other person paying rent to him, the Tax Recovery Offi¬ 
cer shall disallow the claim. 


( 6 ) Where a claim or an objection is preferred, the party against 
whom an order is made may institute a suit in a civil court to estab¬ 
lish the right which he claims to the property in dispute; but, sub- 
ro ject to the result of such suit (if any), the order of the Tax Recovery 
Officer shall be conclusive. 

12 Where_ Removal of 

> attachment 

, ,, , on latlifho- 

(a) the amount due, with costs and all charges and expenses tion o* can- 

resulting from the attachment of any property or incurred in ® ^ 
15 order to hold a sale, are paid to the Tax Recovery Officer, or 

(b) the certificate is cancelled, 

the attachment shall be deemed to be withdrawn and, in the case 
of immovable property, the withdrawal shall, if the defaulter so 
desires, be proclaimed at his expense, and a copy of the proclama- 
20 tion shall be affixed in the manner provided by this Schedule for a 
proclamation of sale of immovable property. 

13. The attachment and sale of movable property and the attach- 
ment and sale of immovable property may be made by such persons attach and 
as the Tax Recovery Officer may from time to time direct. seU ‘ 


25 14. Any deficiency of price which may happen on a resale by 

reason of the purchaser’s default, end all expenses attending such «wwerable 
resale, shall be certified to the Tax Recovery Officer by the officer ^1 ° 88 on 
holding the sale, and shall, at the instance of either the Income-tax 
Officer or the defaulter, be recoverable from the defaulting purchaser 
30 under the procedure provided by this Schedule: 

Provided that no such application shall be entertained unless 
filed within fifteen days from the date of resale. 


15. (1) The Tax Recovery Officer may, in his discretion, adjourn Adjourn- 
any sale hereunder to a specified day and hour; and the officer con- “*** or , 

stoppage of 

35 ducting any such sale may, in his discretion, adjourn the sale, record- sale, 
ing his reasons for such adjournment: 

Provided that, where the sale is made in, or within the preeincti 
of, the office of the Tax Recovery Officer, no such adjournment shall 
be made without the leave of the Tax Recovery Officer. 
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(2) Where a sale ol immovable property is adjourned under sub¬ 
rule (1 ) for a longer period than one calendar month, a fresh pro¬ 
clamation of sale under this Schedule shall be made unless the 
defaulter consents to waive it. 

(3) Every sale shall be stopped if, before the lot is knocked down, 5 
the arrears end costs (including the cost* of the sale) are tendered 
to the officer conducting the sale, or proof is given to his satisfaction 
that the amount of such arrears and costs has been paid to the Tax 
Recovery Officer who ordered the sale. 

16. (1) Where a notice has been served on a defaulter under rule I0 

2, the defaulter or his representative in interest shall not be com¬ 
petent to mortgage, charge, lease or otherwise deal with any property 
belonging to him except with the permission of the Tax Recovery 
Officer, nor shall any civil court issue any process against such 
property in execution of a decree for the payment of money. 15 

(2) Where an attachment has been made under this Schedule, 
any private transfer or delivery of the property attached or of any 
interest therein and any payment to the defaulter of any debt, divi¬ 
dend or other monies contrary to such attachment, shall be void as 
against all claims enforceable under the attachment. 20 

17. No officer or other person having any duty to perform in con¬ 

nection with any sale under this Schedule shall, either directly or 
indirectly, bid for, acquire or attempt to acquire any interest in the 
property sold. I | 

18. No sale under this Schedule shall take place on a Sunday 25 
or other general holiday recognised by the State Government or on 
any day which has been notified by the State Government to be a 
local holiday for the area in which the sale is to take place. 

19. Any officer authorised to ^attach or sell any property or to 

arrest the defaulter or charged with eny duty to be performed under 30 
this Schedule, may apply to the officer-in-charge of the nearest police 
station for such assistance as may be necessary in the discharge of 
his duties, and the authority to whom such application is made shall 
depute a sufficient number of police officers for furnishing such assis¬ 
tance. 35 

HAHT 11 

Attachment and sale of movable property 
Attachment 

20. Except as otherwise provided in this Schedule, when any mov¬ 
able property is to be attached, the officer shell be furnished by the 40 
Tax Recovery Officer (or other officer empowered by him in that 
behalf) a warrant in writing and signed with his name specifying 
the name of the defaulter and the amount to be *'*alised, 
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21. The officer shall cause a copy of the warrant to be served on Service of 

j copy of 

I warrant. 


defaulter. 


22. If, after service of the copy of the warrant, the amount is not Attachment, 
paid forthwith, the officer shall proceed to attwch the movable pro- 
5 perty of the defaulter. 


23. Where the property to be attached is movable property (other Property in 
than agricultural produce) in the possession of the defaulter, the possession, 
attachment shall be made by actual seizure, and the officer shall keep 
the property in his own custody or the custody of one of his sub- 
io ordinates and shall be responsible for due custody thereof: 


Provided that when the property seized is subject to speedy and 
natural decay or when the expense of keeping it in custody is likely 
to exceed its value, the officer may sell it at once. 


24. Where the property to be attached is agricultural produce, Agricultural 
jj the attachment. shall be made by affixing a copy of the warrant of pr0li,IC0 - 
attachment— 

(a) where such- produce is growing crop,—on the land on 
which such crop has grown, or 

(b) where such produce has been cut or gathered,—on the 
20 threshing floor or place for treading out grain or the like, or 

fodder-steck, on or in which it is deposited, 

and another copy on the outer door or on some other conspicuous 
part of the house in which the defaulter ordinarily resides, or with 
the leaves of the Tax Recovery Officer, on the outer door or on some 
25 other conspicuous part of the house in which he carries on business 
or personally works for gain, or in which he is known to have last 
resided or carried on business or personally worked for gain. The 
produce shall, thereupon, be deemed to have passed into the posses¬ 
sion of the Tax Recovery Officer. 

30 25. (I) Where agricultural produce is attached, the Tax Recovery provisions «j 

Officer shall make such arrangements for the custody, watching, tend- p^^c C u " 
Ing, cutting and gathering thereof as he may deem sufficient; and under at- 
the Income-tax Officer shall bear such sum as the Tax Recovery t,cJ,mcnt * 
Officer shall require In order to defray the cost of such arrangements. 

35 (2) Subject to such conditions as may be imposed by the Tax 

Recovery Officer in this behalf, either in the order of attachment 
or in any subsequent order, the defaulter may tend, cut, gather and 
store the produce and do any other act necessary for maturing or 
preserving it; and, if the defaulter fails to do all or any of such acts, 

4° any person appointed by the Tax Recovery Officer in this behalf 
may, subject to the like conditions, do all or any of such acts, and 
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Debts »nd 
shares etc. 


the costs incurred by such person shall be recoverable from the 
defaulter as if they were included in the certificate. 

(3) Agricultural produce attached as a growing crop shall not 

be deemed to have ceased to be under attachment or to require re- 
attachment merely because it has been severed from the soil. ^ 

(4) Where an order for the attachment of a growing crop has 
been made at a considerable time before the crop is likely to be fit 
to be cut or gathered, the Tax Recovery Officer may suspend the exe¬ 
cution of the order for such time as he thinks fit, and may, in his 
discretion, make a further order prohibiting the removal of the crop io 
pending the execution of the order of attachment. 

(5) A growing crop which from its nature does not admit of 

being stored shall not be attached under this rule at any time less 
than twenty days before the time at which it is likely to be fit to be 
cut or gathered. 15 

26. (1) In the case of— 

(a) a debt not secured by a negotiable instrument, 

(fa) a share in a corporation, or 

(c) other movable property not in the possession of the de¬ 
faulter except property deposited in, or in the custody of, any 2o 
court, 

the attachment shall be made by a written order prohibiting,— 

(i) in the case of the debt—the creditor from recovering 

the debt and the debtor from making payment thereof until the 
further order of the Tax Recovery Officer; 25 

(ii) in the case of the share-—the person in whose name the 
share may be standing from transferring the same or receiving 
any dividend thereon; 

(iii) in the case of the other movable property (except as 
aforesaid)—the person in possession of the same from giving it 30 
over to the defaulter. 

(2) A copy of such order shall be affixed on some conspicuous part 
of the office of the Tax Recovery Officer, and another copy shall be 
sent, in the case of the debt, to the debtor, in the case of the share, 
to the proper officer of the corporation, and in the case of the other 35 
movable property (except as aforesaid), to the person in possession 
of the same. I 


(3) A debtor prohibited under clause (i) of sub-rule (1) may pay 
the amount of his debt to the Tax Recovery Officer, and such 
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5 of 1908 


5 of 1908, 


payment shall discharge him as effectually as payment to the party 
entitled to receive the same, 

27. (1) The attachment of a decree of a civil court for the pay- 
^ ment of money or for sale in enforcement of a mortgage or charge 

shall be made by the issue to the civil court of a notice requesting 
the civil court to stay the execution of the decree unless and until— 

(i) the Tax Recovery Officer cancels the notice, or 

(ii) the Income-tax Officer or the defaulter applies to the 
court receiving such notice to execute the decree. 

( 2 ) Where a civil court receives an application under clause (ii) 
of sub-rule (1), it shall, on the application of the Income-tax Officer 
or the defaulter and subject to the provisions of the Code of Civil 
Procedure, 1908, proceed to execute the attached decree and apply 
the net proceeds in satisfaction of the certificate. 

*5 (3) The Income-tax Officer shall be deemed to be the represen¬ 

tative of the holder of the attached decree, and to be entitled to exe¬ 
cute such attached decree in any manner lawful for the holder 
thereof. 

28. Where the property to be attached consists of the share or 
20 interest of the defaulter in movable property belonging to him 

and another as co-owners, the attachment shall be made by a notice 
to the defaulter prohibiting him from transferring the share or in¬ 
terest or charging it in any way- 

29. Attachment of the salary or allowances of servants of the 
25 Government or a local authority may be made in the manner pro¬ 
vided by rule 48 of Order 21 of the First Schedule to the Code of 
Civil Procedure, 1908 and the provisions of the said rule shall, for 
the purposes of this rule, apply subject to such modifications as may 
be necessary. 

3° 30. Where the property is a negotiable instrument not deposited 

in a court nor in the custody of a public officer, the attachment shall 
be made by actual seizure, and the instrument shall be brought be¬ 
fore the Tax Recovery Officer and held subject to his orders. 

31. Where the property to be attached is in the custody of any 
35 court or public officer, the attachment shall be made by a notice to 
such court or officer, requesting that such property, and any interest 
or dividend becoming payable thereon, may be held subject to the 
further orders of the Tax Recovery Officer by whom the notice is 
issued: 

40 Provided that, where such property is in the custody of a court, 
any question of title or priority arising between the Income-tax 
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Officer and any-other person, not being the defaulter, claiming to be 
interested in such property by virtue of any assignment, attachment 
or otherwise, shall be determined by such court. 

32. (1) Where the property to be attached consists of an interest 
of the defaulter, being a partner, in the partnership property, the 5 
Tax Recovery Officer may make an order charging the share of such 
partner in the partnership property and profits with payment of 
the amount due under the certificate, and may, by the same or subse¬ 
quent order, appoint a receiver of the share of such partner in the 
profits, whether already declared or accruing and of any other 10 
money which may become due to him in respect of the partnership, 
and direct accounts and enquiries and make an order for the sale of 
such interest or such other order as the circumstances of the case 
may require. 

(2) The other persons shall be at liberty at any time to redeem 
the interest charged or, in the case of a sale being directed, to pur¬ 
chase the same. | 

33. In the case of attachment of movable property by actual sei¬ 
zure, the officer shall, after attachment of the property, prepare an 
inventory of all the property attached, specifying In it the place 20 
where it is lodged or kept, and shall forward the same to the Tax 
Recovery Officer and a copy of the inventory shall be delivered by 
the officer to the defaulter. 

34. The attachment by seizure shall not be excessive, that is to say, 
the property <■*cached shall be as nearly as possible proportionate 2 5 
to the amount specified in the warrant. 

35. Attachment by seizure shall be made after sun-rise and before 
sun-set and not otherwise, 

36. The officer may break open any inner or outer door or window 

of any building and enter any building in order to seize any 3° 
movable property if the officer has reasonable grounds to believe 
that such building contains movable property liable to seizure under 
the warrant and the officer has notified his authority and Intention 
of breaking open if admission is not given. He shall, however, 
give all reasonable opportunity to women to withdraw. 35 

Sale 

37. The Tax Recovery Officer may direct that any movable 
property attached under this Schedule or such portion thereof as 
may seem necessary to satisfy the certificate shall be sold. 
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38. When any sale of movable property is ordered by the Tax la*ue of 
Recovery Officer, the Tax Recovery Officer shall issue a proclama- proc ** n “ tioiJ ' 
tion, in the language of the district, of the intended sale, specifying 

(he time and place of sale and whether the sale is subject to con¬ 
firmation or not. 

39. ( 1 ) Such proclamation shall be made by beat of drum or Proclamation 

... , how made. 

other customary mode,— 

(a) in the case of property attached by actual seizure— 

(i) in the village in which the property was seized, or, 
l0 if the property was seized in a town or city, then, ir the 

locality in which it was seized; and 

(i{) at such other places as the Tax Recovery Officer may 
direct; 

(b) in the case of property attached otherwise than by 
j actual seizure in such places, if any. as the Tax Recovery Officer 

may direct. 

(2) A copy of the proclamation shall also be affixed in a conspi¬ 
cuous part of the office of the Tax Recovery Officer. 

40. Except where the property is subject to speedy and natural s^,. >ftcr 
20 decay or when the expense of keeping it in custody is likely to exceed fifteen day*. 

its value, no sale of movable property under this Schedule shall, 
without the consent in writing of the defaulter, take place until 
after the expiry of at least fifteen days calculated from the date on 
which a copy of the sale-proclamation was affixed in the office of 
_ c the Tax Recovery Officer. 

41. ( 1 ) Where the property to be sold is agricultural produce, the sale of 

sale shall be held,— S£!? ultur * ) 

’ produce. 

(a) if such produce is a growing crop—on or near the land 
on which such crop has grown, or 

(b) if such produce has been cut or gathered—at or near 
the threshing-floor or place for treading out grain or the like, 
or fodder-stack, on or in which it is deposited: 

Provided that the Tax Recovery Officer may direct the sale to be 
held at the nearest place of public resort, if he is of opinion that the 
35 produce is thereby likely to sell to greater advantage. 

(2) Where, on the produce being put up for sale,— . 

(a) a fair price, in the estimation of the person holding the 
sale, is not offered for it, and 
103 G of I —26 
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(b) the owner of the produce, or a person authorised to act 
on his behalf, applies to have the sale postponed till the next 
day or, if a market is held at the place of sale, the next market 
day, 

the sale shall be postponed accordingly, and shall be then completed, ^ 
whatever price may be offered for the produce. 

42. (2) Where the property to be sold is a growing crop and the 
crop from its nature admits of being stored but has not yet been 
stored, the day of the sale shall be so fixed as to admit of the crop 
being made ready for storing before the arrival of such day, and the 10 
sale shall not be held until the crop has been cut or gathered and is 
ready for storing. 

(2) Where the crcp from its nature does not admit of being 
stored or can be sold to a greater advantage in an unripe stage (e.g. 
as green wheat), it may be sold before it Is cut and gathered, and the *5 
purchaser shall be entitled to enter on the land, and to do all that 
is necessary for the purpose of tending or cutting or gathering the 
crop. 

43. The property shall be sold by public auction in one or more 
lots as the officer may consider advisable, and if the amount to be 20 
realised by sale is satisfied by the sale of a portion of the property, 
the sale shall be immediately stopped with respect to the remainder 

of the lots. 

44. (2) Where movable property Is sold by public auction, the 
price of each lot shall be paid at the time of sale or as soon after as 2 5 
the officer holding the sale directs and in default of pa’yment, the 
property shall forthwith be resold. 

(2) On payment of the purchase-money, the officer holding the 
sale shall grant a certificate specifying the property purchased, the 
price paid and the name of the purchaser, and the sale shall become 3° 
absolute. 

(3) Where the movable property to be sold is a share in goods 
belonging to the defaulter and a co-owner, and two or more persons, 
of whom one is such co-owncr, respectively bid the same sum for 
such property or for any lot, the bidding shall be deemed to be the 35 
bidding of the co-owner. 

45. No irregularity in publishing or conducting the sale of 
movable property shall vitiate the sale, but any person sustaining 
substantial injury by reason of such irregularity at the hand of any 
other person may institute a suit in a civil court against him for 
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compensation, or (if such other person is the purchaser) for tne 
recovery of the specific property and for compensation in default of 
such recovery. 

46. Notwithstanding anything contained in this Schedule, where NeRotlablc^ 
5 the property to be sold is a negotiable instrument or a share in a and shares 

corporation, the Tax Recovery Officer may, instead of directing the ^' 0 ^ ,rpor *‘ 
sale to be made by public auction, authorise the sale of such instru¬ 
ment or share through a broker. 

47. Where the property attached is current coin or currency notes, Order for 

10 the Tax Recovery Officer may, at any time during the continuance ofcoin'or 

of the attachment, direct that such coin or notes, or a part thereof currency 

notes to the 

sufficient to satisfy the certificate, be paid over to the Income-tax income-ta* 
Officer. ^ Officer. 


/ Part III 

[ 5 Attachment and sale of immovable property 

Attachment 

48. Attachment of the immovable property of the defaulter shall Attach- 
be made by an order prohibiting the defaulter from transferring or 
charging the property in any way and prohibiting all persons from 
20 taking any benefit under such transfer or charge. 


49. A copy of the order of attachment shall be served on 
defaulter. 


the Service of 
t notice of 
attach¬ 
ment. 


50. The order of attachment shall be proclaimed at some place on 
or adjacent to the property attached by beat of drum or other cus- tachmcnt. 
z 5 tomary mode, and a copy of the order shall be affixed on a conspicuous 
part of the property and on the notice board of the office of the Tax 
Recovery Officer. 


51. Where any immovable property is attached under this Sche- Attach- 
dule, the attachment shall relate back to, and take effect from, the J^mte back 
3° date on which the notice to pay the arrears, issued under this from the 
Schedule, was served upon the defaulter. service of 

notice. 

Sale 


52. (1) The Tax Recovery Officer may direct that any immovable Sale and 
property which has been attached, or such portion thereof as may tionof'srie. 
35 seem necessary to satisfy the certificate, shall be sold. 

(2) Where any immovable property is ordered to be sold, the Tax 
Recovery Officer shall cause a proclamation of the intended sale to 
be made in the language of the district-, 
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53. A proclamation of sale of Immovable property shall be drawn 
up after notice to the defaulter, and shall state the time and place of 
sale, and shall specify, as fairly and accurately as possible,— 

(a) the property to be sold; 

(b) the revenue, if any, assessed upon the property or any 5 
part thereof; 

(c) the amount for the recovery of which the sale is 
ordered;" and 

(d) any other thing which the Tax Recovery Officer consi¬ 
ders it material for a purchaser to know, in order to judge the 10 
nature and value of the property. 

54. ( 1 ) Every proclamation for the sale of immovable property 
shall be made at some place on or near such property by beat of 
drum or other customary mode, and a copy of the proclamation 
shall be affixed on a conspicuous part of the property and also upon 15 
a conspicuous part of the office of the Tax Recovery Officer. 

(2) Where the Tax Recovery Officer so directs, such proclama¬ 

tion shall also be published in the Official Gazette or in a local 
newspaper, or in both; and the cost of such publication shall be 
deemed to be costs of the sale. 20 

(3) Where the property is divided into lots for the purpose of 
being sold separately, it shall not be necessary to make a separate 
proclamation for each lot, unless proper notice of the sale cannot, 
in the opinion of the Tax-Recovery Officer, otherwise be given. 

55. No sale of Immovable property under this Schedule shall, 15 

without the consent in writing of the defaulter, take place until after 
the expiration of at least thirty days calculated from the date on 
which a copy of the proclamation of sale has been affixed on the 
property or in the office of the Tax Recovery Officer, whichever is 
later. •7^13° 

56. The sale shall be by public auction to the highest bidder and 
shall be subject to confirmation by the Tax Recovery Officer. 

57. (1) On every sale of immovable property, the person declared 
to be the purchaser shall pay, immediately after such declaration, a 
deposit of twenty-five per cent, on the amount of his purchase money, 35 
to the officer conducting the sale; and, in default of such deposit, the 
property shall forthwith be re-sold. 

(2) The full amount of purchase money payable shall be paid 
by the purchaser to the Tax Recovery Officer on or before the 
fifteenth day from the date of the sale of the property. 4C 
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58. In default of payment within the period mentioned in the Procedure 
preceding rule, the deposit may, if the Tax Recovery Officer thinks 

tit, after defraying the expenses of the sale, be forfeited to the Gov¬ 
ernment, and the property shall be re-sold, and the defaulting 

5 purchaser shall forfeit all claims to the property or to any part of the 
sum for which it may subsequently be sold. 

59. All persons bidding at the sale shall be required to declare 
if they are bidding on their own behalf or on behalf of their princi¬ 
pals. In the latter case, they shall be required to deposit their 

xo authority, and in default their bids shall be rejected. 

60. (2) Where immovable property has been sold in execution towlt wide 1 

of a certificate, the defaulter, or any person whose interests are »*!= of ,m- 
affected by the sale, may, at any time within thirty days from the pn> 

date of the sale, apply to the Tax Recovery Officer to set aside the de Po»it. 

15 sale, on his depositing— 

(a) for payment to the Income-tax Officer, the amount 
specified in the proclamation of sale as that for the recovery of 
which the sale was ordered, with interest thereon at the rate of 
six per cent, per annum, calculated from the date of the pro- 

20 clamation of sale to the date when the deposit is made; and 

(b) for payment to the purchaser, as penalty, a sum equal 
to five per cent, of the purchase-money, but not less than one 
rupee. 

(2) Where a person makes an application under rule ei lor 

2 5 setting aside the sale of his immovable property, he shall not, unless 
he withdraws that application, be entitled to make or prosecute an 
application under this rule. 

61. Where immovable property has been sold in execution of a Application 
certificate, the Income-tax Officer, the defaulter, or anv person whose 

3° interests are affected by the sale, may, at any time within thirty days immovable 
from the date of the sale, apply to the Tax Recovery Officer to set gro^d^of' 1 
aside the sale of the immovable property on the ground that notice non-scrvice 
was not served on the defaulter to pay the arrears as required by 
this Schedule or on the ground of a material irregularity in publishing 

35 or conducting the sale: 

Provided that— 

(a) no sale shall be set aside on any such ground unless the 
Tax Recovery Officer Is satisfied that the applicant has sustained 
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substantial injury by reason of the non-service or irregularity; 
and 

(b) an application made by a defaulter under this rule shall 
be disallowed unless the applicant deposits the amount recover¬ 
able from him in execution of the certificate. 5 

62. At any time within thirty days of the sale, the purchaser may 
apply to the Tax Recovery Officer to set aside the sale on the ground 
that the defaulter had no saleable interest in the property sold. 

63. (1) Where no application is made for setting aside the sale 
under the foregoing rules or where such an application Is made and 10 
disallowed by the Tax Recovery Officer, the Tax Recovery Officer 
shall (if the full amount of the purchase-money has been paid) make 
an order confirming the sale, and, thereupon, the sale shall become 
absolute. 

(2) Where such application is made and allowed, and where, In x 5 
the case of an application made to set aside the sale on deposit of 
the amount and penalty and charges, the deposit is made within 
thirty days from the date of the sale, the Tax Recovery Officer shall 
make an order setting aside the sale: 

Provided that no order shall be made unless notice of the appli- 20 
cation has been given to the persons affected thereby. 

64. Where a sale of immovable property is set aside, any money 
paid or deposited by the purchaser on account of the purchase, 
together with the penalty, if any, deposited for payment to the 
purchaser, and such interest as the Tax Recovery Officer may allow, 25 
shall be paid to the purchaser. 

65. (1) Where a sale of immovable property has become absolute, 

the Tax Recovery Officer shall grant a certificate specifying the 
property sold, and the name of the person who at the time of sale is 
declared to be the purchaser. 30 

(2) Such certificate shall state the date on which the sale became 
absolute. 

66 . (1) Where an order for the sale of immovable property has 
been made, if the defaulter can satisfy the Tax Recovery Officer that 
there is reason to believe that the amount of the certificate may be 35 
raised by the mortgage or lease or private sale of such property, or 
some part thereof, or of any other immovable property of the default¬ 
er, the Tax Recovery Officer may, on his application, postpone the 
sale of the property comprised in the order for sale, on such terms 
and for such period as he thinks proper, to enable him to raise the 
amount. 
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(2) In such case, the Tax Recovery Officer shall grant a certificate 
to the defaulter, authorising him, within a period to be mentioned 
therein, and notwithstanding anything contained in this Schedule, 
to make the proposed mortgage, lease or sale: 

5 Provided that all moneys payable under such mortgage, lease or 
sale shall be paid, not to the defaulter, but to the Tax Recovery 
Officer: 

Provided also that no mortgage, lease cr sale under this rule shall 
become absolute until it has been confirmed by the Tax Recovery 

io Officer. 

67. Every re-sale of immovable property, in default of payment Fresh pro¬ 
of the purchase-money within the period allowed for such payment, before^re- 
shall be made after the issue cf a fresh proclamation in the manner sale, 
and for the period hereinbefore provided for the sale. 

15 68. Where the property sold is a shore of undivided immovable B ' d of co ' 

c r J sharer to 

property, and two or more persons, of whom one is a co-sharer, res- have prefer- 

pectively bid the same sum for such property or for any lot, the bid enco * 

shall be deemed to be the bid of the co-sharor. 

Part IV 

20 Appointment of receiver 

69. (1) Where the property of a defaulter consists of a business, d^rec^ver* 1 * 
the Tax Recovery Officer may attach the business and appoint a for business, 
person as receiver to manage the business. 

(2) Attachment of a business under this rule shall be made by an 

25 order prohibiting the defaulter from transferring or charging the 
business in any way and prohibiting all persons from taking any 
benefit under such transfer or charge, and intimating that the busi¬ 
ness has been attached under this rule. A copy of the order of 
attachment shall be served on the defaulter, and another copy shall 

30 be affixed on a conspicuous part of the premises in which the business 
Is carried on and on the notice board of the office of the Tax Recovery 
OfficerJ | 

70. Where Immovable property is attached, the Tax Recovery Appointment 
Officer may, instead of directing a sale of the property, appoint a 

35 person as receiver to manage such property. able pro¬ 

perty, 

71. (1) Where any business or other property is attached and powers of 
taken under management under the foregoing rules, the receiver weaver, 
shall, subject to the control of the Tax Recovery Officer, have such 
powers as may be necessary for the proper management of the pro- 

40 perty and the realisation of the profits, or rents and profits, thereof. 
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(2) The profits, or rents and profits, of such business or other 
property, shall, after defraying the expenses of management, be 
adjusted towards discharge of the arrears, and the balance, if any, 
shall be paid to the defaulter. 

72. The attachment and management under the foregoing rules 5 
may be withdrawn at any time at the discretion of the Tax Recovery 
Officer, or if the arrears are discharged by receipt of such profits and 
rents or are otherwise paid. 

Pa*t V 

Arrest and detention of the defaulter I0 

73. ( 1) No order for the arrest and detention in civil prison of a 
defaulter shall be made unless the Tax Recovery Officer has issued 
and served a notice upon the defaulter calling upon him to appear 
before him on the date specified in the notice and to show cause 
why he should not be committed to the civil prison, and unless the 15 
Tax Recovery Officer for reasons recorded in writing, is satisfied— 

(a) that the defaulter, with the object or effect of obstruc¬ 
ting the execution of the certificate, has, after the receipt of the 
certificate in the office of the Tax Recovery Officer, dishonestly 
transferred, concealed, or removed any part of his property, or 20 

( b) that the defaulter has, or has had since the receipt of the 
certificate in the office of the Tax Recovery Officer, the means to 
pay the arrears or some substantial part thereof and refuses or 
neglects or has refused or neglected to pay the same. 

(2) Notwithstanding anything contained in sub-rule (J), a 25 
warrant for the arrest of the defaulter may be issued by the Tax 
Recovery Officer if the Tax Recovery Officer is satisfied, by affidavit 

or otherwise, that with the object or effect of delaying the execution 
of the certificate, the defaulter is likely to abscond or leave the local 
limits of the jurisdiction of the Tax Recovery Officer. 30 

(3) Where appearance is not made in obedience to a notice issued 
and served under sub-rule (1), the Tax Recovery Officer may issue 
a warrant for the arrest of the defaulter. 

(4) Every person arrested in pursuance of a warrant of arrest 
under sub-rule (2) or sub-rule (3) shall be brought before the Tax 35 
Recovery Officer as soon as practicable and in any event within 
twenty-four hours of his arrest (exclusive of the time required for 
the journey): 

Provided that, if the defaulter pays the amount entered in the 
warrant of arrest as due and the costs of the arrest to the officer 4° 
arresting him, such officer shall at once release him. 
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74. When a defaulter appears before the Tax Recovery Officer In Ho * rinif * 
obedience to a notice to show cause or is brought before the Tax 
Recovery Officer under rule 73, the Tax Recovery Officer shall 
proceed to hear the Income-tax Officer and take all such evidence as 
5 may be produced by him in support of execution by arrest, and shall 
then give the defaulter an opportunity of showing cause why ha 
should not be committed to the civil prison. 


75. Pending the conclusion of the inquiry, the Tax Recovery Cusujdy 
Officer may, in his discretion, order the defaulter to be detained in 

io the custody of such officer as the Tax Recovery Officer may think fit 
or release him on his furnishing security to the satisfaction of the 
Tax Recovery Officer for his appearance when inquired. 

76. (1) Upon the conclusion of the inquiry, the Tax Recovery de " 

Officer may make an order for the detention of the defaulter in the 

15 civil prison and shall in that event cause him to be arrested if he 
is not already under arrest: 

Provided that in order to give the defaulter an opportunity of 
satisfying the arrears, the Tax Recovery Officer may, before making 
the order of detention, leave the defaulter in the custody of the officer 
2Q arresting him or of any other officer for a specified period not 
exceeding 15 days, or release him on his furnishing security to the 
satisfaction of the Tax Recovery Officer for his appearance at the 
expiration of the specified period if the arrears are not so satisfied. 

(2) When the Tax Recovery Officer does not make an order of 
25 detention under sub-rule ( 1 ) he shall, if the defaulter is under arrest, 
direct his release. 


77, (1) Every person detained in the civil prison in execution Detention 
of a certificate may be so detained,— 

prison, 

(a) where the certificate is for a demand of an amount 
3° exceeding two hundred and fifty rupees—for a period of six 
months, and 


(b) in any other case—for a period of six weeks: 
Provided that he shall be released from such detention— 


(i) on the amount mentioned in the warrant for his 
35 detention being paid to the offlcer-in-charge of the civil prison, 
or 


(li) on the request of the Income-tax Officer who has issued 
the certificate or of the Tax Recovery Officer on any ground 
other than the grounds mentioned in rules 78 and 79: 

103 G. of L—27. 
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Provided that where he is to be released on the request of the 
Income-tax Offlcer ; he shall not so be released without the order of 
the Tax Recovery Officer. 

(2) A defaulter released from detention under this rule shall 
not, merely by reason of his release, be discharged from his liability 5 
for the arrears; but he shall not be liable to be re-arrested under 
the certificate in execution of which he was detained In the civil 
prison. 

Release. 78 (i) The Tax Recovery Officer may order the release of a 

defaulter who has been arrested in execution of a certificate upon 10 
being satisfied that he has disclosed the whole of his property and 
has placed it at the disposal of the Tax Recovery Officer and that 
he has not committed any act of bad faith. 

(2) If the Tax Recovery Officer has ground for believing the 
disclosure made by a defaulter under sub-rule ( 1 ) to have been 15 
untrue, he may order the re-arrest of the defaulter in execution of 
the certificate, but the period of his detention In the civil prison 
shall not in the aggregate exceed that authorised by rule 77. 


Rrlaaie 

ground 

illness. 


°n 79 . ( 2 ) At any time after a warrant for the arrest of a defaulter 
° f has been issued, the Tax Recovery Officer may cancel it cm the 20 
ground of his serious illness. 


(2) Where a defaulter has been arrested, the Tax Recovery 
Officer may release him if, in the opinion of the Tax Recovery Officer, 
lie is not in a fit state of health to be detained In the civil prison. 


Bmry i 
dwelling 
house. 


(3) Where a defaulter has been committed to the civil prison, 25 
he may be released therefrom by the Tax Recovery Officer on the 
ground of the existence of any infectious or contagious disease, or 
on the ground of his suffering from any serious illness. 

( 4 ) A defaulter released under this rule may be re-arrested, but 
the period of his detention in the civil prison shall not in the aggre- 30 
gate exceed that authorised by rule 77. 

80 For the purpose of making an arrest under this Schedule— 

(a) no dwelling house shall be entered after sun-set and 
before sun-rise; 

(b) no outer door of a dwelling house shall be broken open 35 
unless such dwelling house or a portion thereof is in the 
occupancy of the defaulter and he or other occupant of the 
house refuses or in any way prevents access thereto; but, when 
the person executing any such warrant has duly gained access 
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to any dwelling house, he may break open the door of any room 
or apartment if he has reason to believe that the defaulter is 
likely to be found there; 

(c) no room, which is in the actual occupancy of a woman 
5 who, according to the customs of the country, does not appear in 
public, shall be entered into unless the officer authorised to make 
the arrest has given notice to her that she is at liberty to with¬ 
draw and has given her reasonable time and facility for 
withdrawing. 

0 81. The Tax Recovery Officer shall not order the arrest and 

detention in the civil prison of— 

(a) a woman, or 

(b) any person who, in his opinion, is a minor or of unsound 
mind. 


15 Past VI 

Miscellaneous 

82. Every Tax Recovery Officer or other officer acting under this 
Schedule shall, in the discharge of his functions under this Schedule, 
be deemed to be acting judicially within the meaning of the Judicial 

t* of i«s*. 20 Officer’s Protection Act, 1850. 

83. Every Tax Recovery Officer or other officer acting under the 
provisions of this Schedule shall have the powers of a civil court 
while trying a suit for the purpose of receiving evidence, administer¬ 
ing oaths, enforcing the attendance of witnesses and compelling the 

25 production of documents, 

84. No certificate shall cease to be in force by reason of the death 
of the defaulter. 


85. If at any time after the issue of the certificate by the Income- 
tax Officer to the Tax Recovery Officer the defaulter dies, the 

30 proceedings under this Schedule (except arrest and detention) may 
be continued against the legal representatives of the defaulter, and 
the provisions of this Schedule shall apply as if the legal repre¬ 
sentative were the defaulter. 

86 . (1) An appeal from any original order passed by the Tax 
35 Recovery Officer under this Schedule, not being an order which is 

conclusive, shall lie to the revenue authority to which appeals 
ordinarily lie against the orders of a Collector under the law relating 
to land revenue of the State concerned. 


Prohibition 

against arta»t 

of women or 
minors etc. 
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R«vl*w. 


Recovery 
from tnrerjr. 


Penalties. 


Sub«i«tence 

allowance. 


Forms. 


Power to 
make rules. 


(2) Every appeal under this rule must be presented within thirty 
days from the date of the order appealed against. 

(3) Pending the decision of any appeal, execution of the certificate 
may be stayed if the appellate authority so directs, but not otherwise. 

87. Any order passed under this Schedule may, after notice to 5 
all persons interested, be reviewed by the officer who made the order, 
or by his successor in office, on account of any mistake apparent from 
the record. 

88. Where any person has under this Schedule become surety for 
the amount due by the defaulter, he may be proceeded against under IO 
this Schedule as if he were the defaulter. 

89. Whoever fraudulently removes, conceals, transfers or delivers 

to any person any property or any interest therein, intending thereby 
to prevent that property or interest therein, from being taken in 
execution of a certificate, shall be deemed to have committed an 15 
offence punishable under section 208 of the Indian Penal Code. 45 

90. (1) When a defaulter Is arrested or detained in the civil 

prison, the sum payable for the subsistence of the defaulter from the 
time of arrest until he is released shall be borne by the Income-tax 
Officer. 20 

(2) Such sum shall be calculated on the scale fixed by the State 
Government for the subsistence of judgment-debtors arrested in 
execution of a decree of a civil court. 

(3) Sums payable under this rule shall be deemed to be costs in 

the proceeding: 25 

Provided that the defaulter shall not be detained in the civil 
prison or arrested on account of any sum so payable. 

91. The Board may prescribe the form to be used for any order, 
notice, warrant, or certificate to be issued under this Schedule. 

92. (1) The Board may make rules, consistent with the provisions 30 
of this Act, regulating the procedure to be followed by Tax Recovery 
Officers and other officers acting under this Schedule. 

(2) In particular, and without prejudice to the generality of the 
power conferred by sub-rule ( 1 ), such rules may provide for all or 
any of the following matters, namely :— 35 

(a) the manner in which any property sold under this 

Schedule may be delivered; 



Site. 2] 


THE GAZETTE OF INDIA EXTRAORDINARY 


449 


( b ) th« execution of a document or the endorsement of a 
negotiable instrument or a share in a corporation, by or on behalf 
of the Tax Recovery Officer, where such execution or endorse¬ 
ment is required to transfer such negotiable instrument or 
share to a person who has purchased it under a sale under this 
Schedule; 

(c) the procedure for dealing with resistance or obstruction 
offered by any person to a purchaser of any immovable property 
sold under this Schedule, in obtaining possession of the property; 

(d) the fees to be charged for any process issued under 
this Schedule; 

(e) the scale of charges to be recovered in respect of any 
other proceeding taken under this Schedule; 

Of) recovery of poundage fee; 

(fir) the maintenance and custody, while under attachment, 
of livestock or other movable property, the fees to be charged 
for such maintenance and custody, the sale of such livestock 
or property, and the disposal of proceeds of such sale; 

(h) the mode of attachment of business. 

93. Nothing in this Schedule shall affect any provision of this 
Act whereunder the tax is a first charge upon any asset. 


Saving re- 

SMdin* 

charge. 
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THE THIRD SCHEDULE 

PROCEDURE FOR DISTRAINT BY INCOME-TAX OFFICER 
[See section 226 (5) J 

Where any distraint and sale of movable property are to be 
effected by any Income-tax Officer authorised for the purpose, such | 
distraint and sale shall be made, as far as may be, in the same 
manner as attachment and sale of any movable property attachable 
by actual seizure, and the provisions of the Second Schedule relating 
to attachment and sale shall, so far as may be, apply in respect of 
such distraint and sale. 
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THE FOURTH SCHEDULE 


Part A 

Recognised provident funds 


[See sections 2(23), (38), 10(12), (25), 36(1) (iv), 111, 192(4)] 

1. This Part shall not apply to any provident fund to which the Application 
Provident Funds Act, 1925, applies. 0 Pwt 


2. In this Part, unless the context otherwise requires,— Dtflnition*. 


10 


15 


20 


25 


30 


(a) “employer” means any person who maintains a provident 
fund for the benefit of his or its employees, being— 

(i) a Hindu undivided family, company, firm or other 
association of persons, or 

(ii) an individual engaged in a business or profession 
the profits and gains whereof are assessable to income-tax 
under the head “Profits and gains of business or profes¬ 
sion”; 

(b) “employee” means an employee participating in a pro¬ 
vident fund, but does not include a personal or domestic servant; 

(c) “contribution” means any sum credited by or on behalf 
of any employee out of his salary, or by an employer out of his 
own monies, to the individual account of an employee, but does 
not include any sum credited as interest; 

(d) “balance to the credit of an employee” means the total 
amount to the credit of his individual account in a provident fund 
at any time; 

(e) "annual accretion” in relation to the balance to the credit 
of an employee, means the increase to such balance in any year, 
arising from contributions and interest; 

( f) “accumulated balance due to an employee” means the 
balance to his credit, or such portion thereof as may be claimable 
by him under the regulations of the fund, on the day he ceases to 
be an employee of the employer maintaining the fund; 

(g) "regulations of a fund” means the special body of regu¬ 
lations governing the constitution and administration of a parti¬ 
cular provident fund; and 
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According 
and with¬ 
drawal of 
recognition 


Condition* 
to ba tatit- 
fied by ra- 
cogniiod 
provident 
iandi. 


(h) “salary” includes dearness allowance, but excludes til 

other allowances and perquisites. 

3. (1) The Commissioner may accord recognition to any provident 
fund which, in his opinion, satisfies the conditions prescribed in rule 
4 and the rules made by the Board in this behalf, and may, at any 5 
time, withdraw such recognition if, in his opinion, the provident fund 
contravenes any of those conditions. 

(2) An order according recognition shall take effect on such date 
as the Commissioner may fix in accordance with any rules the Board 
may make in this behalf, such date not being later than the last day I0 
of the financial year in which the order is made. 

(3) An order withdrawing recognition shall take effect from th« 
date on which it is made. 

(4) An order according recognition to a provident fund shall not, 
unless the Commissioner otherwise directs, be affected by the fact that 15 
the fund is subsequently amalgamated with another provident fund 
on the occurrence of an amalgamation of the undertakings in connec¬ 
tion with which the two funds are maintained, or that It subsequently 
absorbs the whole or a part of another provident fund belonging to an 
undertaking which is wholly or in part transferred to or merged in m 
the undertaking of the employer maintaining the first-mentioned fund. 


4. In order that a provident fund may receive and retain recogni¬ 
tion, it shall, subject to the provisions of rule 5, satisfy the conditions 
set out below and any other conditions which the Board may, by rules, 
specify— 25 

(a) All employees shall be employed in India, or shall be 
employed by an employer whose principal place of business is in 
India; 

(b) The contributions at an employee in any year shall be a 
definite proportion of his salary for that year, and shall be deduct- 30 
ed by the employer from the employee’s salary in that propor¬ 
tion, at each periodical payment of such salary in that year, an ' 
credited to the employee’s individual account in the fund; 

(c) The contributions of an employer to the individual 
account of an employee in any year shall not exceed the amount ^ 
of the contributions of the employee in that year, and shall be 
credited to the employee’s individual account at intervals not 
exceeding one year; 
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( d ) The fund shall be vested in two or more trustees or in the 
Official Trustee under a trust which shall not be revocable, save 
with the consent of all the beneficiaries; 

(e) The fund shall consist of contributions as above specified, 

5 received by the trustees, of accumulations thereof, and of interest 

credited in respect of such contributions and accumulations, and 
of securities purchased therewith and of any capital gains arising 
from the transfer of capital assets of the fund, and of no othe' 
sums; 

io (/) The employer shall not be entitled to recover any sum 

whatsoever from the fund, save in cases where the employee is 
dismissed for misconduct or voluntarily leaves his employment 
otherwise than on account of ill-health or other unavoidable cause 
before the expiration of the term of service specified in this behalf 
15 in the regulations of the fund: 

Provided that in such cases the recoveries made by the 
employer shall be limited! to the contributions made by him to the 
individual account of the employee, and to Interest credited in 
respect of such contributions in accordance with the regulations of 
20 the fund and the accumulations thereof; 

(g) The accumulated balance due to an employee shall be 
payable on the day he ceases to be an employee of the employer 
maintaining the fund; 

(h) Save as provided in clause (g) or in accordance with 
25 such conditions and restrictions as the Board may, by rules, 

specify, no portion of the balance to the credit of an employee 
shall be payable to him, 

5. (1) Notwithstanding anything contained in clause (a) of **le 4 JUitmtict 
the Commissioner may, if he thinks fit, and subject to such conditions, °^ ndt * 
30 if any, as he thinks proper to attach to the recognition, accord recog¬ 
nition to a fund maintained by an employer whose principal place of 
business is not in India, provided the proportion of employees employ¬ 
ed outside India does not exceed ten per cent. 

(2) Notwithstanding anything contained in clause (b) of rule 4, 

35 an employee who retains his employment while serving in the armed 
forces of the Union or when taken into or employed in the national 
service under any law for the time being in force, may, whether he 
receives from the employer any salary or not, contribute to the fund 
during his service in the armed forces of the Union or while so taken 
40 into or employed in the national service a sum not exceeding the 
amount he would have contributed had he continued to serve the 
employer. 

103 G. of I.—28. 
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(3) Notwithstanding anything contained in clause (e) or clause 

(g) of rule 4,— 

(a) at the request made in writing by the employee who 
ceases to be an employee of the employer maintaining the fund, 
the trustees of the fund may consent to retain the whole or any 5 » 
part of the accumulated balance due to the employee to be drawn 

by him at any time on demand; 

(b) where the accumulated balance due to an employee who 
has ceased to be an employee is retained in the fund in accodance 
with the preceding clause, the fund may consist also of interest in 10 
respect of such accumulated balance. 

(4) Subject to any rules which the Board may make in this behalf, 
the Commissioner may, in respect of any particular fund, relax the 
provisions of clause (c) of rule 4,— 

(a) so as to permit the payment of larger contributions by I 5 
an employer to the individual accounts of employees whose sala¬ 
ries do not in each case exceed five hundred rupees per mensem; 

and ' | , 

(b) so as to permit the crediting by employers to the Indivi¬ 
dual accounts of employees of periodical bonuses or other con- 20 
tributions of a contingent nature, where the calculation and pay¬ 
ment of such bonuses or other contributions is provided for on 
definite principles by the regulations of the fund. 

(5) Notwithstanding anything contained in clause (b) of rule 4, in 
order to enable an employee to pay the amount of tax assessed on his 25 
total income as determined under sub-rule (3) of rule 11, he shall be 
entitled to withdraw from the balance to his credit in the recognised 
provident fund a sum not exceeding the difference between such 1 
amount and the amount to which he would have been assessed if the 
transferred balance referred to in sub-rule ( 2 ) of rule 11 had not 30 
been included in his total income. 

6 . That portion of the annual accretion in any previous year to the 
balance at the credit of an employee participating in a recognised pro¬ 
vident fund as consists of— 

(a) contributions made by the employer in excess of ten per ^ 
cent, of the salary of the employees, and 

(b) interest credited on the balance to the credit of the 
employee in so far as the balance exceeds one-third of the salary 
of the employee or is allowed at a rate exceeding such rate as 
may be fixed by the Central Government in this behalf by notifl- 40 
cation in the Official Gazette, 
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shall be deemed to have been received by the employee in that pre¬ 
vious year and shall be included in his total income for that previous 
year, and shall be liable to income-tax and super-tax. 

7. An employee participating in a recognised provident fund shall 
5 be entitled to a deduction from the amount of income-taxon his total 

income with which he is chargeable for any assessment year, of an 
amount equal to the income-tax calculated at the average rate of 
income-tax on his own contributions to his individual account in the 
fund in the previous year, in so far as the aggregate of such contribu- 
10 tions does not exceed one-fifth of his salary in that previous year or 
eight thousand rupees, whichever is less. 

8 . The accumulated balance due and becoming payable to an 
employee participating in a recognised provident fund shall be exclud¬ 
ed from the computation of his total income— 

*5 (i) If he has rendered continuous service with his employer 

for a period of five years or more, or 

(ii) if, though he has not rendered such continuous service, 
the service has been terminated by reason of the employee’s ill- 
health, or by the contraction or discontinuance of the employer’s 
20 business or other cause beyond the control of the employee. 

9. ( 1 ) Where the accumulated balance due to an employee partici¬ 
pating in a recognised provident fund is included in his total income 
owing to the provisions of rule 8 not being applicable, the Income-tax 
Officer shall calculate the total of the various sums of income-tax and 

25 super-tax which would have been payable by the employee in respect 
of his total income for each of the years concerned if the fund had not 
been a recognised provident fund, and the amount by which such total 
exceeds the total of all sums paid by or on behalf of such employee 
by way of tax for such years shall be payable by the employee in 
30 addition to any other income-tax and super-tax for which he may be 
liable for the previous year in which the accumulated balance due to 
him becomes payable. 

(2) Where the accumulated balance due to an employee participat¬ 
ing in a recognised provident fund which is not included in his total 
35 Income under the provisions of rule 8 becomes payable, an amount 
equal to the aggregate of the amounts of super-tax on annual accre¬ 
tions that would have been payable under section 58E of the Indian 
11 of 1922. Income-tax Act, 1922, for any assessment year up to and including the 
assessment year 1932-1933, if the Indian Income-tax (Second Amend- 
8 of 1933. 40 ment) Act, 1933, had come into force on the 15th day of March, 1930, 
shall be payable by the employee in addition to any other tax payable 
by him for the previous year In which such balance becomes payable. 
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Bour^of'ta 1 '^ ie ^ rustees a recognised provident fund, or any person au- 

payabie on * thorised by the regulations of the fund to make payment of accumu- 
■ccunmiaicd lated balances due to employees, shall, in cases where sub-rule (1) 
of rule 9 applies, at the time an accumulated balance due to an em¬ 
ployee is paid, deduct therefrom the amount payable under that rule ^ 
and all the provisions of Chapter XVII-B shall apply as if the accu¬ 
mulated balance were income chargeable under the head “Salaries”. 

Treatment 11. (1) Where recognition is accorded to a provident fund with ex- 
newh^tt-cog- i s f-L n g balances, an account shall be made of the fund up to the day IO 
de** fu^i” preceding the day on which the recognition takes effect, 

ent nd. showing the balance to the credit of each employee on such day, and 
containing such further particulars as the Board may prescribe. 


(2) The account shall also show in respect of the balance to the 



amount (hereinafter called his transferred balance) shall be shown 
as the balance to his credit in the recognised provident fund on the 
date on which the recognition of the fund takes effect, and sub-rule 

(3) of this rule and sub-rule (5) of rule 5 shall apply thereto. 

(3) Any portion of the balance to the credit of an employee In the 
existing fund which is not transferred to the recognised fund shall be 
excluded from the accounts of the recognised fund and shall be liable 
to income-tax and super-tax in accordance with the provisions of this 
Act, other than this Part. 


(4) Subject to such rules as the Board may make in this behalf, 
the Income-tax Officer shall make a calculation of the aggregate of 
all sums comprised in a transferred balance which would have been 
liable to Income-tax if this Part had been in force from the date 
of the institution of the fund, without regard to eny tax which 
may have been paid on any sum, and such aggregate (if eny) shall 
be deemed to be income received by the employees in the previous 
year in which the recognition of the fund takes effect and shall be 
included In the employee’s total income for that previous year, and, 
for the purposes of assessment, the remainder of the transferred 
balance shall be disregarded, but no other exemption or relief, by 
way of refund or otherwise, shall be granted in respect of any sum ‘ 
comprised in such transferred balance: 

Provided that, in cases of serious accounting difficulty, the Com¬ 
missioner may, subject to the said rules, make a summary calculation 
of such aggregate. 40 

(5) Nothing in this rule shall affect the rights of the persons 
administering an unrecognised provident fund or dealing with it, or 



Sec. 2] 


THE GAZETTE OF INDIA EXTRAORDINARY 


457 


10 


with the balance to the credit of any individual employee, before 
recognition is accorded, in any manner which may be lawful. 

12. (1) The accounts of a recognised provident fund shall be main- a° f 

named by the trustees of the fund and shall be in such form and for provident 

5 such periods, and shall contain such particulars, as the Board may ™ nds - 
prescribe. 

(2) The accounts shall be open to inspection at all reasonable 
times by Income-tax authorities, and the trustees shall furnish to the 
Income-tax Officer such abstracts thereof as the Board may prescribe. 

13. (1) An employer objecting to an order of the Commissioner Appeals, 
refusing to recognise or an order withdrawing recognition from a 
provident fund may appeal, within sixty days of such order, to the 
Board. 

(2) The appeal shall be in such form and shall be verified in such 
*5 manner and shall be subject to the payment of such fee as the Board 
may prescribe. 

14 (I) Where an employer, who maintains a provident fund (whe- Treatment 
ther recognised or not) for the benefit of his employees and has not 
transferred the fund or any portion of it, transfers such fund or por- by employer 
20 tlon to trustees in trust for the employees participating in the fund , t0 trustee, 
the amount so transferred shall be deemed to be of the nature of 
capital expenditure, 

(2) When an employee participating in such fund is paid the 
accumulated balance due to him therefrom, any portion of such balance 
25 as represents his share in the amount so transferred to the trustee 
(without addition of interest, and exclusive of the employee’s contri¬ 
butions and Interest thereon) shall, if the employer has made effective 
arrangements to secure that tax shall be deducted at source from the 
amount of such share when paid to the employee, be deemed to be 
3° an expenditure by the employer within the meaning of section 37, 
incurred in the previous year in which the accumulated balance due 
to the employee Is paid. 

15. (1) In addition to any power conferred by this Part, the Board Provisions 
V _ J r relating to 

may make rules— rule*. 


35 


40 


(a) prescribing the statements and other information to be 
submitted along with an application for recognition; 

(b) limiting the contributions to a recognised provident fund 
by employees of a company who are shareholders In the com¬ 
pany; 

(c) providing for the assessment by way of penalty of any 
consideration received by an employee for an assignment of, or 
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creation of a charge upon, his beneficial interest in a recognised 
provident fund; 

( d ) determining the extent to and the manner in which 
exemption from payment of income-tax and super-tax may be 
granted in respect of contributions and intertst credited to the 5 
individual accounts of employees in a provident fund from which 
recognition has been withdrawn; and 

(e) generally, to carry out the purposes of this Part and to 
secure such further control over the recognition of provident 
funds and the administration of recognised provident funds as it io 
may deem requisite, 

(2) All rules made under this Part shall be subject to the provi¬ 
sions of section 296. 


Past B 

Approved superannuation funds 15 

[See sections 2(6), 10(13), 25 (hi), 36(1) (iv), 192(5), 206(2)] 

Definitions. 1. In this Part, unless the context otherwise requires, "employer”, 
“employee”, “contribution” and “salary” have, in relation to super¬ 
annuation funds, the meanings assigned to those expressions in rule 
2 of Part A in relation to provident funds. 20 


Approval 2. (1) The Commissioner may accord approval to any superannua- 
diawa/of tion fund or an y P art of a superannuation fund which, in his opinion, 
approval. complies with the requirements of rule 3, and may at any time with¬ 
draw such approval, if in his opinion, the circumstances of the fund 
or part cease to warrant the continuance of the approval. 25 

(2) The Co mm issioner shall communicate in writing to the trus¬ 
tees of the fund the grant of approval with the d<ate on which the 
approval is to take effect, and, where the approval is granted subject 
to conditions, those conditions. 

(3) The Commissioner shall communicate in writing to the trus- 30 
tees of the fund any withdrawal of approval with the reasons for such 
withdrawal and the date on which the withdrawal is to take effect. 


(4) The Commissioner shall neither refuse nor withdraw approval 
to any superannuation fund or any part of a superannuation fund 
unless he has given the trustees of that fund a reasonable opportunity 35 
of being heard in the matter. 
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3. In order that a superannuation lund may receive and retain 
approval, it shall satisfy the conditions set out below and any other 
conditions which the Board may, by rules, prescribe— 

(a) the fund shall be a fund established under an irrevocable 
5 trust in connection with a trade or undertaking carried on in 

India, and not less than ninety per cent, of the employees shall 
be employed in India; 

(b) the fund shall have for its sole purpose the provision of 
annuities for employees in the trade or undertaking on their 

10 retirement at or after e specified age or on their becoming in¬ 
capacitated prior to such retirement, or for the widows, children 
or dependants of persons who are or have been such employees 
on the death of those persons; 

(c) the employer in the trade or undertaking shall be a con- 
15 tributor to the fund; and 

(d) all annuities, pensions and other benefits granted from 
the fund shall be payable only in India. 

4. (1) An application for approval of a superannuation fund or part Application 
of a superannuation fund shall be made in writing oy the trustees of for B PP roval * 

20 the fund to the Income-tax Officer by whom the employer is assess¬ 
able, and shall be accompanied by a copy of the instrument under 
which the fund is established and by two copies of the rules and of 
the accounts of the fund for the last year for which such accounts 
have been made up, but the Commissioner may require such further 
25 information to be supplied as he thinks proper. 


(2) If any alteration in the rules, constitution, objects or condi¬ 
tions of the fund is made <at any time after the date of the application 
for approval, the trustees of the fund shall forthwith communicate 
such alteration to the Income-tax Officer mentioned in sub-rule 
30 ( 1 ), and in default of such communication any approval given shall, 
unless the Commissioner otherwise orders, be deemed to have been 
withdrawn from the dote on which the alteration took effect. 


35 


40 


5. Where any contributions by an employer (including the interest Contribu- 
thereon, if any) are ‘repaid to the employer, the amount so repaid tion ® b y 
shall be deemed for the purpose of income-tax and super-tax to be the wh.cn deem- 

income of the employer of the previous year in which It is so repaid, ?d to be 

income of 
employer. 


6 . Where any contributions made by an employer, including inter- Deduction 
est on contributions, if any, ere paid to an employee during his life ^nffibutionij 
time, income-tax and super-tax on the amounts so paid shall be deducts paid to an 
ed at the average rate of income-tax and super-tax at which the omployee - 


employee was liable to income-tax and super-tax during the preceed- 
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ing three years or during the period, if less than three years, when he 
was a member of the fund, and shall be paid by the trustees to the 
credit of the Central Government within the prescribed time and in 
such manner as the Board may direct. 

7. Where an employer deducts from the emoluments paid to ar 5 
employee or pays on his behalf any contributions of that employee to 
an approved superannuation fund, he shall include all such deductions 
or payments in the return which he is required to furnish under sub¬ 
section ( 1 ) of section 206. 

8 . (1) An employer objecting to an order of the Commissioner 10 
refusing to accord approval to a superannuation fund or an order 
withdrawing such approval may appeal, within sixty days of such 
order, to the Board. 

(2) The appeal shall be in such form and shall be verified in such 
manner and shall be subject to the payment of such fee as may be 15 
prescribed. 

9. If a fund or a part of a fund for any reason ceases to be an 
approved superannuation fund the trustees of the fund, shall neverthe¬ 
less remain liable to tax on any sum paid on account of returned 
contributions (including interest on contributions, if any), in so far as 20 
the sum so paid is in respect of contributions made before the fund or 
part of the fund ceased to be an approved superannuation fund under 
the provisions of this Part. 

10. The trustees of an approved superannuation fund and any em¬ 

ployer who contributes to an approved superannuation fund shall, 25 
when required by notice from the Income-tax Officer, within such 
period, not being less than twenty-one days from the date of the 
notice, as may be specified in the notice, furnish such return, state¬ 
ment, particulars or information, as the Income-tax Officer may re¬ 
quire, 30 

11 . (1) In addition to any power conferred by this Part, the Board 
may make rules— 

(а) prescribing the statements and other information to be 
submitted along with an application for approval; 

( б ) prescribing the returns, statements, particulars, or infor- 35 
mation which the Income-tax Officer may require from the trus¬ 
tees of an approved superannuation fund or from the employer; 

(c) limiting the ordinary annual contribution and any other 
contributions to an approved superannuation fund by an emplo¬ 
yer; 


40 
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(d) providing for the assessment by way of penalty of any 
consideration received by an employee for an assignment of, or 
creation of e charge upon, his beneficial interest in an approved 
superannuation fund; 

5 (e) determining the extent to, and the manner in, which ex* 

emption from payment ot income-tax and super-tax may be 
granted in respect of any payment made from a superannuation 
fund from which approval has been withdrawn; 

(f) providing for the withdrawal of approval in the case of 
10 a fund which ceases to satisfy the requirements of this Part or of 

the rules made thereunder; and 

( g ) generally, to carry out the purposes of this Part and to 
secure such further control over the approval of superannuation 
funds and the administration of approved superannuation funds, 

15 as it may deem requisite. 

(2) All rules made under this part shall be subject to the 

provisions of section 296. 


Part C 

Approved gratuity funds 

20 [See sections 2 (5), 17 (1) (iii), 36 (1) (v), 206 (2) ] 

1. In this Part, unless the context otherwise requires, “employer”, Definition# 
“employee”, “contribution” and “salary” have, in relation to 
gratuity funds, the meanings assigned to those expressions in rule 

2 of Part A in relation to provident funds. 

2 5 2. (1) The Commissioner may accord approval to any gratuity 

fund which, in his opinion, complies with the requirements of rule drawn! of 

3 and may at any time withdraw such approval if, in his opinion, a P prov *'- 
the circumstances of the fund cease to warrant the continuance of 

the approval. 

3° ( 2 ) The Commissioner shall communicate in writing to [he 

trustees of the fund the grant of approval with the date on which 
the approval is to take effect, and where the approval is granted 
subject to conditions, those conditions. 

(3) The Commissioner shall communicate in writing to the 
35 trustees of the fund any withdrawal of approval with the reasons 
for such withdrawal and the date on which the withdrawal is to 
take effect. 
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(4) The Commissioner shall neither refuse nor withdraw 
approval to any gratuity fund unless he has given the trustees of 
that fund a reasonable opportunity of being heard in the matter- 

3. In order that a gratuity fund may receive and retain approval, 

it shall satisfy the conditions set out below and any other conditions 5 
which the Board may, by rules, prescribe— 

(a) the fund shall be a fund established under an 

irrevocable trust in connection with a trade or undertaking 
carried on in India, and not less than ninety per cent, of the 
employees shall be employed in India; io 

(b) the fund shall have for its sole purpose the provision 
of a gratuity to employees in the trade or undertaking on their 
retirement at or after e specified age or on their becoming 
incapacitated prior to such retirement or on termination of 
their employment after a minim u m period of service specified 15 
in the rules of the fund or to the widows, children or 
dependents of such employees on their death; 

(c) the employer in the trade or undertaking shall be a 
contributor to the fund; and 

(d) ail benefits granted by the fund shall be payable 20 
only in India. 

4. (1) An application for approval of a gratuity fund shall be 
made in writing by the trustees of the fund to the Income-tax 
Officer by whom the employer is assessable and shall be accom¬ 
panied by a copy of the instrument under which the fund is 25 
established and by two copies of the rules and of the accounts 

of the fund for the last three years for which such accounts have 
been made up, but the Commissioner may require such further 
information to be supplied as he thinks proper. 

(2) If any alteration in the rules, constitution, objects or condi- 3 3 
tions of the fund is made at any time after the date of the 
application for approval, the trustees of the fund shall forthwith 
communicate such alterations to the Income-tax Officer mentioned 
in sub-rule ( 1 ), and in default of such communication, any approval 
given shall, unless the Commissioner otherwise orders, be deemed 35 
to have been withdrawn from the date on which the alteration 
took effect. 

5. Where any gratuity is paid to an employee during his life-t im e, 

the gratuity shall be treated as salary paid to the employee for the 
purposes of this Act. 40 
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6 . If a gratuity fund for any reason ceases to be an (approved 
gratuity fund, the trustees of the fund shall nevertheless remain elation 
liable to tax on any gratuity paid to any employee. of approval. 


7. Where any contributions by an employer (including the interest Contribu- 

5 thereon, if any) are repaid to the employer, the amount so repaid employe^ 

shall be deemed for the purposes of income-tax and super-tax to when ^ ^ 

be the income of the employer of the previous year in which they bTSLmc 0 
are so repaid. °f employer 

8. (1) An employer objecting to an order of the Commissioner Appeals. 

TQ refusing to accord approval to a gratuity fund or an order with- ■ 

drawing such approval may appeal, within sixty days of such 
order, to the Board. 

(2) The appeal shall be in such form and shall be verified in 
such manner and shall be subject to the payment of such fee as 
may be prescribed. 

9. (1) In addition to any power conferred in this part, the Board Provisions 

may make rules— t0 

(a) prescribing the statements and other information to 
be submitted along with an application for approval; 

20 (b) limiting the ordinary annual and other contributions 

of an employer to the fund; 

(c) providing for the assessment by way of penalty of 
any consideration received by an employee for an assignment 
of, or the creation of a charge upon, his beneficial interest in 
an approved gratuity fund; 

(d) providing for the withdrawal of the approval in the 

case of a fund which ceases to satisfy the requirements of this 
Part or the rules made thereunder; and < 

(e) generally, to carry out the purposes of this Part and to 
30 secure such further control over the approval of gratuity 

funds and the administration of gratuity funds as it may deem 

requisite. 

(2) All rules made under this Part shall be subject to the 
provisions of section 296, 
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STATEMENT OF OBJECTS AND REASONS 

The Income-tax Act, 1922, has been subjected to innumerable 
amendments since the passing thereof. It was considerably revised 
in 1939 by Act 7 of 1939, and between the passing of Act 7 of 1939, 
and 1956, the Act had been amended not less than twenty-nine 
times and each of these amendments had been of considerable im¬ 
portance. The result of all these amendments was that the Act 
required revision with a view to simplification, and the Government 
therefore decided in 1956 to refer the Act to the Law Commission 
with a view to its simplification, the basic structure of the Act 
remaining unchanged. The Report of the Law Commission was 
received by Government in September, 1958, but in the meanwhile 
a Committee called the Direct Taxes Administration Enquiry Com¬ 
mittee had been appointed by Government to consider measures 
designed to minimise inconvenience to assessees and to prevent 
evasion of income-tax, The Report of this Committee was received 
in 1959. 

The recommendations of the Law Commission and the Direct 
Taxes Administration Enquiry Committee were examined in the 
Central Board of Revenue by a special Committee of senior officers 
in consultation with the Ministry of Law. This Committee also had 
to take into account suggestions for amendments received by Gov¬ 
ernment from time to time from members of the public, Chambers 
of Commerce and other persons interested. 

The present Bill is the outcome of such examination and follows 
the pattern recommended by the Law Commission. 

The Notes on Clauses explain in detail the various provisions 
contained in the Bill. 


New Delhi; 

The 17 th April, 1961, 


MORARJI DESAI 
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Notes on clauses 

CHAPTER I 
Preliminary 

Clause 2,— 

Sub-clauses (2 ), (4), (5) and ( 6 ),—These clauses are new and 
define certain expressions which occur in several places in the Bill. 

Sub-clause (7).—This corresponds to section 2 ( 2 ) of the existing 
Act, but the definition of “assessee” has been made more compre¬ 
hensive so as to include all possible categories e.g., persons who are 
themselves liable to pay the tax on income belonging to them, 
persons liable to pay tax on income belonging to other persons and 
persons deemed under certain sections of the Act to be assessees or 
assessees in default. 

Sub-clause (8) .—A new definition of “assessment” has been in¬ 
serted on the lines of the Canadian Income-tax Act. [cf. 139(1) (d) 
of the Canadian Income-tax Act, 1948], 

Sub-clause (9 ).—Though the expression “assessment year” occurs 
in several places in the existing Act, there is no definition thereof. 
A definition has, therefore, been felt to be necessary. 

Sub-clauses (10) and (11). —Instead of giving an elaborate 
formula to arrive at the average rate of income-tax and super-tax 
wherever it becomes necessary, it would be more convenient and 
conducive to clarity to define them. The definitions are based on 
section 17(5) of the existing Act. 

Sub-clause (13). —The definition of “business” accords with the 
existing section 2 ( 4 ). 

Sub-clause (14). —The definition of “capital asset” corresponds to 
the existing definition in section 2(4A)> Sub-clause (iii) of 
the existing definition which excludes "any lend from which 
the income derived is agricultural income” has been replaced by the 
words “any agricultural land in India”. 

Sub-clause (15) —The expression “charitable purpose” occurs in 
more than one place and therefore the definition in section 4(3) of 
the existing Act is brought in here. 

Sub-clawe (18). —As the expression “company in which the public 
are substantially interested” occurs in more than one place, the 
existing definition in section 2SA of the Act is brought in here. 
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Sub-clause (22) .—This corresponds to existing section 2 ( 6 A) with 
the following modifications: — 

(i) A distribution by a company of bonus preference shares 
out of its accumulated profits is brought within the scope of 
the definition “dividend”.’ 

(ii) An explanation is added to the effect that the accumu¬ 
lated profits “shall include all profits of the company up to the 
date of distribution or payment referred to in this clause”. 
It is sought to be made clear that the expression “accumulated 
profits” in sub-clause (c) includes all profits upto the date of 
liquidation of the company. 

Sub-clause (24). —The definition of “income” corresponds to the 
existing definition in section 2 ( 6 C), but has been made more com¬ 
prehensive by the inclusion of items deemed as income for the pur¬ 
pose of this Act- 

The existing Act uses at several places the lengthy expression 
“income, profits and gains”. To avoid repetition of the expression 
"profits and gains”, “income” is being comprehensively defined. 

Item (vii) of the existing definition of income relates to the 
profits and gains of insurance business carried on by a mutual in¬ 
surance association or by a co-operative society. What is described 
as profits and gains In this item is, in fact, a surplus. The redraft 
brings out this aspect more clearly. A slight change is also made in 
the reference to mutual insurance associations. As under the In¬ 
surance Act mutual insurance can be carried on only by a company, 
the words “mutual insurance association” is being changed to “mutual 
insurance company.” 

Sub-clause (26) .—The definition of “Indian company” [cf. section 
2(7A) of the existing Act] is being recast in the light of the Com¬ 
panies Act, 1958 and the abolition of the distinction between Part 
A and Part B States. The existing position relating to companies 
registered in the State of Jammu and Kashmir is being retained. 

Sub-clause (29). —In the existing Act there is no definition of 
the expression ‘fiegal representative” though there are several 
sections prescribing their rights and obligations under the Act. A 
definition of “legal representative” is therefore being included. 

Sub-clause (30).—' The existing Act uses various phrases for a 
person who is not a resident of India. For the sake of uniformity 
the phrase “non-resident” has been used in the Bill wherever practi¬ 
cable, and accordingly a definition is being inserted here- 
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Sub-clause (31),—The definition of “person” in section 2(9) of 
the existing Act has been amplified. The existing definition inclu¬ 
des (a) a Hindu undivided family and (b) a local authority. The 
General Clauses Act defines “person” as including a company or 
association or body of individuals, whether incorporated or not. 
The charging section of the existing Act enumerates the units for 
taxation as ^individual, Hindu undivided family, company, local 
authority, firm and other association of persons or the partners of a 
firm or the members of the association individually”. Section 4 
of the existing Act refers to a “person”. It is, therefore, desirable 
to have a comprehensive definition of the word “person” so as to 
cover all the entities mentioned in (i) the existing definition in section 
2 (9) (ii) the existing charging provisions in sections 3 and 4 and 
(Hi) the General Clauses Act. 

Sub-clause (32). —This definition occurs in item (iii) of section 
2 (6C) of the existing Act, but as the expression occurs in more than 
one place, it is being transferred to the definition clause. 

Sub-clause (35).—In the definition of “principal officer”, it is 
made clear that apart from the secretary, treasurer, manager or 
agent, it is only those persons who are connected with the manage¬ 
ment or administration of a company, authority etc. who could be 
treated as principal officers. 

Sub-clause (36) —A new definition of “profession” as including 
“vocation” is being introduced for the sake of simplicity. 

Sub-clause (40).—The expression “regular assessment” occurs in 
more than one place in the Bill and a definition of the term in 
clause 2 would appear to be necessary and useful. 

Sub-clause (41) —As the word “relative” occurs in more than one 
place, the existing definition in section 23A is brought in here. 

Sub-clause (43).—The word “tax” is used in this Bill and the 
existing Act as including both income-tax and super-tax and this 
new definition would be useful in that context. 

Sub-clause (44 ).—The Law Commission has recommended a self- 
contained code for the recovery of taxes in the Income-tax Act it¬ 
self. The Direct Taxes Administration Enquiry Committee has re¬ 
commended that the collection of income-tax should be undertaken 
by Central Government Officers also. This new definition “Tax 
Recovery Officer” is in pursuance of their recommendations. 

Sub-clause (46). —The existing definition of “total world income” 
in section 2(15), second para, is being reproduced here with one 
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change. The existing words “except income to which this Act does 
not apply” are not happy, and have been replaced by more appro* 
priate words which bring the wording in line with section 4(3) of 
the existing Act. 

Sub-clause (47) .—As a consequence of section 12B making capital 
gains as one of the items of income taxable, the words “sale, ex¬ 
change, relinquishment or transfer” have been used in several places 
in the Act in connection with the transfer of capital assets. To 
avoid repetition of the lengthy phrase, it is thought desirable to 
use the word “transfer” and define it in clause 2 itself. The definition 
has been expanded to include extinguishment of a right in and the 
compulsory acquisition of the asset. 

Clause 3 .—This clause defines exhaustively the expression “pre¬ 
vious year” which is sought to be briefly defined in clause 2(34) of 
the Bill. In substance this clause reproduces section 2(11) of the 
existing Act, and the few verbal changes made are with a view to 
achieving simplicity and to state the position clearly relating to 
various situations. Further, the provision at present contained in 
rule 5(i) of the schedule to the existing Act regarding insurance 
business has been brought here for the sake of comprehensiveness. 


CHAPTER II 
Basis of Charge 

Clause 4 .—This corresponds to section 3 of the existing Act with 
the following changes: — 

(i) for the different entities, individual, Hindu undivided 
family etc. mentioned in the section, the word “person” has 
been substituted; 

(it) the proviso makes it clear that notwithstanding that 
tax is to be paid in respect of the income of a previous year, 
tax may be recovered on current income wherever so provided; 

(iii) it is made clear that even where tax is deducted at 
source or paid in advance liability to pay the tax arises by 
virtue of this provision. 


Clause 5.—This corresponds to existing section 4. The follow¬ 
ing changes have been made: — 

(i) the income of residents, and non-residents has been 
dealt with separately for the sake of simplicity and clarity; 

(ii) section 4(1) (b) (iii) of the existing Act is being de¬ 
leted with a view to removing the liability on remittances in 
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pursuance of item (1) of the recommendations in List II on 
page 72 of the Report of the Law Commission; 

(iii) the first proviso to section 4(1) of the existing Act is 
being omitted as obsolete; 

(iv) the second proviso to section 4(1) of the existing Act 
relating to “not ordinarily resident” is omitted in view of the 
proposal to abolish this category —vide item (2) of the recom¬ 
mendations in List II of the Report of the Law Commission; 

(v) the third and the fourth provisos to section 4 (1) of the 
existing Act are being omitted consistently with the proposal to 
abolish the tax on remittances; 

(in) (a) existing Explanation 1 is being modified by omit¬ 
ting the words "brought into” for the reason mentioned in item 
(ii) above, 

(b) Explanations 2, 2A and 3 are transferred to clause 9 
which deals with income deemed to accrue or arise in India, 

(c) Explanation 4 is being omitted in view of the reasons 
stated against item (ii) above; 

(ini) existing section 4(2) is being deleted consistent with 
the decision to abolish the tax on remittances; 

(viii) existing section 4(3) forms the subject matter of a 
separate Chapter, i.e., Chapter III dealing with income which 
does not form part of the total income. 

Clause 6 .—This clause corresponds to section 4A of the existing 
Act. Section 4B of the existing Act has been omitted in pursuance 
of the recommendation of the Law Commission relating to abolition 
of the category “not ordinarily resident." The following changes are 
made in respect of the provisions of section 4A incorporated in this 
clause: — 

(i) Under section 4A(a) (iii) a person becomes a resident 
if he has been in India for a period of 365 days or more within 
the four years preceding the previous year and Is in India 
during the previous year “otherwise than on an occasional or 
casual visit”. The ambiguity caused by the phrase “otherwise 
than on an occasional or casual visit” has been remedied by 
specifically prescribing a period of 30 days or more as being 
necessary for rendering a visit to be other than a casual one. 

(ii) In 4A(a) (ii) the words “has maintained for him” 
have been replaced by the words “causes to be maintained for 
him” which express the intention better- 
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(iii) The existing section 4A(a) (iv) has been omitted in 
pursuance of the recommendation of the Law Commission in 
item No. 6 on page 59 of List I of its Report. 

Sub-clause (4) is new and is being inserted to provide for fixing 
the residence of persons other than individuals, Hindu undivided 
families, firms, associations or companies. 

Sub-clause (5) is also new and gets over the difficulty caused 
by the decision in C.I-T. vs. Savumiamurthy (14 I.T.R. 185), where 
the Madras High Court held that since there can be a separate pre¬ 
vious year for each source of income, the residential status of the 
person has also to be separately determined with reference to each 
such source. As this procedure is cumbersome and is not in confor¬ 
mity with the intention underlying the provision, the new sub-clause 
makes it clear that a person who is resident for one source of income 
shall be treated as resident for his other sources of income also. 

Clause 7.—According to existing section 4(1), the chargeable 
income of every person includes income which is deemed to be 
received in India in the previous year. This clause enumerates at 
one place the receipts which under the law are deemed to be receiv¬ 
ed in India in the previous year. 

Clause 8 .—This reproduces substantially section 12 (1A) of the 
existing Act and is intended to specify the year in which dividend shall 
be deemed to be the income. 

Clause 9 .—Provisions relating to income deemed to arise to an 
assessee in India which are now to be found all over the existing Act 
are grouped together in this clause. Subject to drafting changes, the 
sections grouped together are sections 42(1) and (3) and Explana¬ 
tions to section 4(1). In reproducing Explanation 3 to section 4(1), 
the words “to the extent to which it has been paid out of the profits 
subjected to income-tax in the taxable territories” have been 
omitted. 


CHAPTER Ilf 

Incomes which do not form part of Total Income 

General .—This chapter corresponds to section 4(3) of the existing 
Act and deals with the various kinds of income to be excluded in 
computing the total income of an assessee. The main changes are 
re-arrangement of the various clauses so as to bring out their 
common features, omission of obsolete provisions and incorporation 
of certain items of exemptions now contained in the notifications 
issued under section 60 of the existing Act. 
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Clause 10.—This clause groups together all exemptions other 
than those contained in section 4(3) (i) and (ii) of the existing Act 

Sub-clause (1 ).—This corresponds to existing section 4(3) (viii). 

Sub-clause (2 )—This corresponds to existing section 14(1) with 
a slight verbal change of a clarificatory nature. 

Su!b-clause (3 ).—This corresponds to existing section 4 (3) (uii). 

Sub-clause (4 ).—This corresponds to existing section 4(3) ( xvi ) 
as amended by the Finance Bill, 1961. 

Sub-clause (5 ).—This corresponds to existing section 4 (3) (via), 
para (b). 

Sub-clause (6) — 

Item (i).—This corresponds to existing section 4(3) (via), Para (a). 

Items (ii) to (v) .—These correspond to sub-clauses (b) to (e) of 
the existing section 4(3) (x). 

Item (vi).—This corresponds to existing section 4 (3) ( xiv ). The 
only change made here is that the exemption 
is confined to foreigners as recommended by 
the Law Commission. 

Item (vii ).—This corresponds to existing section 4(3) (xva) as 
amended by the Finance Bill, 1961. 

Item (viii).—This corresponds to existing section 4(3) ( xivb). 

Sub-clause (7).—This corresponds to existing section 4(3) ( xa). 

Sub-clauses (8) and (9 ).—These correspond to existing section 
4(3) (xv). 

Sub-clauses (10) and (11).—These incorporate most of the provi¬ 
sions contained in the proviso to Explanation 2 to existing section 
7(1) as amended by the Finance Bill, 1961. 

Sub-clause (12 ).—This exemption is now contained in section 

58 G(2). 

Sub-clause (13 )—This corresponds to a part of the proviso to 
Explanation 2 to existing section 1(1). The only change made here is 
the deletion of the existing words “or on his leaving the employment 
in connection with which the fund is established’’. This deletion 
has been found necessary to deal with tax avoidance. 
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Sub-clause (14). —This corresponds to existing section 4(3) (vi), 
with the change that for the words “wholly and necessarily” the 
words “wholly, necessarily and exclusively” have been substituted. 

Sub-clause (15). —Items (i), (ii), (Hi) and (iv) correspond to 
existing section 4 (3) (xvii), 4 (3) (xviia), 4 (3) (xviii) and 4 (3) 

(xviib) respectively. 

Sub-clause (16). —This corresponds to the exemption at present 
conferred by item No. 5 of Finance Department Notification No. 
878F (Income-tax) dated 21-3-1922. 

Sub-clause ( 17 ). —This corresponds to existing section 4(3) (xix). 

Sub-clause (18). —This corresponds to existing section 4(3) (xxii) 

Sub-clause ( 19 ).—' This corresponds to existing section 4(3) 
(a:) (a). ■ 

Sub-clause (20). —This corresponds to existing section 4 (3) (iii). 

Sub-clause (21). —This corresponds to existing section 4(3) (xiii). 

Sub-clause (22). —This brings into the Act an exemption con¬ 
ferred by item No. 12 of Finance Department Notification No. 878F 
(Income-tax), dated 21-3-1922. 

Sub-clause (23) —.This corresponds to the proposed section 4(3) 
(iia), contained in the Finance Bill, 1901. 

Sub-clause (24) .—This corresponds to existing section 4 (3) (aria). 

Sub-clause (25 ).— 

Items (i) and (ii).—These correspond to existing sections 4 (3) 
(Iv) and 4(3) (ix). 

Item (iii). —This exemption is at present contained in section 
58R. 

Sub-clause (26). —This corresponds to existing section 4 (3) (xxi) . 

Clauses 11 to 13.—These clauses are based on existing section 
4 (3) (i) and (ii). The changes made are pursuant to certain recom¬ 
mendations of the Direct Taxes Administration Enquiry Committee, 
as contained in paragraph 7.81(2) of its report. Briefly they are: — 

(i) the conditions laid down in sub-clause (b) of the proviso 
to section 4(3) ({) are made applicable to trusts as well as Insti¬ 
tutions; 

(ii) a charitable trust or institution carrying on business 
Would qualify for exemption only if the business is being carried 
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on in the course of carrying out the primary object of the trust 
itself; 

(in) any amount in excess of 25% of the income of the 
charitable trust set apart for future expenditure will not qualify 
for exemption; and 

( iv ) any trust which contains a clause by which any 
relative of the author of the trust or the founder of the institution 
gets a benefit directly or indirectly would disqualify for 
exemption. 


CHAPTER IV 

Computation of Total Income 

Clause 14 .—This corresponds to section 6 of the existing Act. 
The opening words of the section have been modified so as to make 
it clear that the section merely classifies the chargeable income into 
different heads, for the purpose of computation of total income. 

Clause 15 .—Clauses 15, 16 and 17 correspond to section 7. Clause 
15 deals separately with salary chargeable on the “due” basis, salary 
chargeable on the receipt basis and salary received in arrears. The 
word "employer” has been substituted for the words “Government, 
a local authority, a company or any other public body or association 
or any private employer”, as suggested by the Law Commission, in 
order to eliminate any risks of omission of any particular type of 
employer. i 

Clause 16 .—This clause sets out the allowances that are new 
admissible. A new provision allowing professional tax paid under 
any State Law has been added. It has also been clarified that 
deduction for entertainment allowance from the salary of a non- 
Government employee would be admissible only if the employee is 
continuously in receipt of the allowance from the present employer 
from 1-4-55. 

Clause 17 —This claus- reproduces the definitions of “perquisites” 
and “profits in lieu of salary”, in Explanation 2 to section 7(2) of the 
existing Act, but the definition of “profits in lieu of salary” has been 
amplified to include not only compensation in connection with termina¬ 
tion of employment but also compensation received in modification of 
terms of employment. 

Clauses 18 to 21 .—Correspond to existing section 8. Clause 
18 relates to the charge; clause 19 relates to deductions in general; 
clause 20 relates to deductions in the case of banking companies and 
clause 21 relates to amounts not deductible. 
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Clause 18.- —The changes made in this section are the substitution 
of the word “due” for the word “receivable” and the insertion of a 
provision for chargcability of interest received in any year but not 
charged on the “due” basis earlier. This change brings the charge 
under section 8 in line with the other provisions of the Act whereby 
liability to tax attaches at the point of accrual of income. (Compare 
section 7). 

Clause 19. —This clause and clause 21 incorporate the substance 
of existing section 8, first proviso, which deals with three things: 

(i) allowances for realisation expenses and interest on 
money borrowed for investment; 

(ii) exception to the allowance at (i) above in respect of 
interest payable outside India; and 

(Hi) counter-exception to the exception at (ii) above for 
interest from which tax is deducted at source or an agent can be 
appointed under section 43 of the existing Act- 

The proviso is now split up. Item (i) above has been incorporated 
in clause 19, while items (ii) and (iii), in clause 21. 

Clause 20.—This embodies the Explanation to section 8 in a 
simpler form. 

Clause 21.—See notes to clause 19. 

Clauses 22 to 27 relate to assessment of house property now dealt 
with under section 9 of the existing Act, 

Clause 22.—In this clause, the words “bona fide” before “annual 
value” occurring in the existing section have been omitted as unneces¬ 
sary as recommended by the Law Commission. 

Clause 23.—Sub-clause (1) corresponds to existing section 9(2) 
with the changes proposed in the Finance Bill, 1961. 

Sub-clauses (2) and (3) embody the provisions of the first and the 
second provisos respectively of section 9 (2). In sub-clnuse (3) the 
following changes have been made: — 

(i) The word “occupied” has been replaced by “actually 
occupied” in all' places. 

(ii) The case where the property remains unoccupied for the 
whole year and the case where it remains unoccupied for a 
part of the year have been dealt with as separate items, for the 
sake of clarity. 
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Clause 24.—This clause sets out the deductions now contained in 
section 9 (1) of the existing Act. 

Items ( i) and (ii).—This item corresponds to existing section 
9 (1) (i) and (ii). It is made clear that where under the terms of 
tenancy, the tenant has to bear the cost of repairs, it is the excess of 
the annual value over the rent payable that will be allowed as a 
deduction unless 116th of the annual value happens to be less than 
tills figure. 

Item (iii)'This item corresponds to section 9(1) (iii). 

Items ( iv ) to (vii) .—Existing section 9(1) (iv) has been split up 
Into four items. 

Rem (uiii).—'This item corresponds to existing section-9(1) (v). 

Item ( ix ).—This item corresponds to existing section 9(1) (vi) 
with the modification that the prescribed maximum is mentioned in 
the Act itself instead of in the rules as at present. 

Item ( x ).—This item corresponds to existing section 9(1) (vii) 
with drafting changes. 

Item (xi ).—This is new and brings into the Act a provision con¬ 
tained in item 38 of Finance Department Notification No. 878F dated 
21-3-22. 

Sub-clause (2) .—This corresponds to the second proviso to existing 
f. .. ion 9(2) with drafting changes. 

Clause 25,—This corresponds to the proviso to existing section 
9(1) (iv). 

Clause 26.—This clause corresponds to existing section 9(3). 

Clause 27.— 

Item (i).—This has been inserted pursuant to the recommendation 
of the Direct Taxes Administration Enquiry Committee in paragraph 
7-81 (7) of its Report. 

Item (ii) —This corresponds to the existing section 9 (4) (a). 

Item (iii).—This reproduces the existing section 9 (4) (b), with 
an additional provision relating to part of a building such as a flat. 

Items (iv) and (v).—The definitions of annual value end capital 
charge have been taken from the decision of the Supreme Court in 
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New Piece Goods Bazar Co., Ltd., Bombay vs- C.I.T., Bombay, 18 I.T.R. 
516. 

hem (in).--This corresponds to existing section 9(4) (c). 

Clauses 28 to 43.—Correspond to section 10 of the existing Act. 
The existing section has been rearranged so as to deal separately with 
the charging provisions, deductions, amounts not deductible and inter¬ 
pretations. 

Clause 28.—This sets out the items chargeable under the head 
“business or profession” and, “profession” has been defined to include 
“vocation”. In this clause, the provisions of section 10 (5A) and 10 (6) 
have been brought in. 

Explanation 1 is new and is intended to make it clear that income 
of managing agency is assessable as business income! 

Explanation 2 incorporates Explanation 1 to section 24(1) of the 
existing Act. 

Clause 30.—This clause corresponds to the relevant portions of 
existing section 10 (2) (i), (ii), (iv), (v) and (ix) with verbal changes. 

Clause 31.—This clause corresponds to the relevant portions of 
existing section 10 (2) (iv) and (v). 

Clause 32.—This corresponds to existing section 10(2) (vi) and 
(vii) dealing with depreciation and obsolescence allowances with 
certain changes. The principal changes made are: — 

(i) Clauses (a) and (c) of the proviso to existing section 
10(2) (vi) have been separately set out in clause 34 and clause (b) 
has been carried over to the chapter relating to set-off and carry 
forward and set-off of losses, as being the more appropriate place. 

(ii) In the case of ships other than ships plying on inland 
waters, depreciation is to be calculated as has always been intend¬ 
ed on the actual cost instead of original cost. 

(iii) The terminal allowance on sale or destruction etc. of an 
asset admissible under the existing section 10 (2) (vii) is made 
applicable to furniture also in accordance with the recommenda¬ 
tion of the Direct Taxes Administration Enquiry Committee— 
vide para 12 of Chapter 3 of its Report. 

(iu) It is made clear that no depreciation and obsolescence 
allowance will be admissible to an asset purchased and sold in the 
same year. This Is in accordance with the recommendation of the 
Direct Taxes Administration Enquiry Committee —vide para 13, 
Chapter 3 of its Report. 
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(,v) A definition of “sold” had been added to make it cleai 
that in this context the expression “sold” would include transfer 
by way of excnange or compulsory acquisition. 

(ui) The provision relating to charging the profit arising from 
the sale of an asset used in business, has been set out separately 
in clause 41(1). 

(vii) Obsolete provisions have been omitted. 

Clause 33.—This corresponds to the existing section 10(2) (vib) 
incorporating the amendment proposed in clause 6, sub-clauses (i), 
(ii) and (iii), of the Finance Bill, 1961. 

Clause 34— 

Sub-clause (1).—The provisos to section 10(2) (vi) and section 
10(2) (vib) of the existing Act lay down that the deductions under 
those clauses are to be allowed only if the prescribed particulars are 
furnished. This is embodied here with q slight modification extend¬ 
ing those conditions to cases covered by the existing section 10 (2) (vii). 

Sub-claiLse (2) (i) corresponds to the proviso (c) to existing sec¬ 
tion 10 (2) (vi) which provides that the aggregate allowance for depre¬ 
ciation shall not exceed the actual cost. 

Sub-clause (2) (ii).—This corresponds to a part of existing section 
10 (2) (vib) wherein the conditions for allowance of development 
rebate are set out. 

Certain further changes have been made pursuant to the recom¬ 
mendations of the Direct Taxes Administration Enquiry Committee. 
These changes are: 

(i) The period during which the asset should not be sold or 
otherwise transferred to any person other than Government has 
been reduced from 10 years to 8 years, vide Direct Taxes Adminis¬ 
tration Enquiry Committee’s recommendation in paragraph 3'22. 

(ii) The concession of non-withdrawal of rebate if the asset 
is sold to Government has been extended to assets transferred to 
a local authority, a corporation established under any law of the 
Central, State Government or to a Government company, vide. 
recommendation of the Direct Taxes Administration Enquiry 
Committee, paragraph 3'22. 

Clause 35 .—This corresponds to the existing sections 10(2) (xii), 
10 (2) (xiii) and 10 (2) (xiv) with verbal alterations as recommended 
by the Law Commission. 

103 Gofl—31. 
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Clause 36 .— 

Sub-clause (1 ).—Items (i), (ii) and (Hi) correspond to existing 
section 10(2), clauses (iv), (x) and (iii) respectively. 

Item (iv) .—This is new. Section 58R of the existing Act provides 
for deduction of contribution by employers to approved superannua¬ 
tion funds from the income of the employers. The Law Commission 
thought that this provision should be referred to in this clause as it 
is actually a deduction from business income. An analogous provision 
in respect of payments to recognised provident funds has also been 
made. 

Item (v). —A provision similar to item (iv) is being made for 
contributions to approved gratuity funds. 

Item (vl) .—This corresponds to existing section 10 (2) (viii). 

Item (vii) read with sub-clause (2) —This corresponds to existing 
section 10 (2) (xi) with the following changes pursuant to the recom¬ 
mendations of the Direct Taxes Administration Enquiry Committee 
and the Law Commission in this regard: — 

(i) A condition has been added that the debt must have been 
taken into account in computing the income for an earlier year. 
Compare section 11 (1) (a) of the Canadian Income-tax Act and 
section 63(1) (a) of the Australian Income-tax Act. 

(ii) Cases of hardship where bad debt is written off in one 
year but the Income-tax Officer holds the debt to have become 
bad in another year are proposed to be dealt with as follows: — 

(a) if the bad debt is written off in an earlier accounting 
year and the Income-tax Officer had not allowed it in that 
year as having been prematurely written off, the Income-tax 
Officer is empowered to allow it in any subsequent year whan 
he is satisfied about its irrecoverabllity; and 

(b) conversely, if the bad debt is written off in the 
accounts of the previous year corresponding to the current 
assessment year but the Income-tax Officer finds that it had 
become a bad debt in an earlier previous year, the Income-tax 
Officer is empowered to reopen the assessment of the earlier 
previous year and allow the debt, provided the earlier pre¬ 
vious year the assessment of which to be re-opened does not 
fall beyond a period of 4 years immediately preceding the 
year in which the debt is written off. One important condi¬ 
tion for the Income-tax Officer for doing so would be that 
the assessee should accept the finding of the Income-tax 
Officer in this regard. 
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Item ( viii ).—This corresponds to section 10(2) (xiva) os proposed 
in clause 6(iv) of the Finance Bill, 1961. 

Clause 37. —This corresponds to existing section 10 (2) (xv) with 
the additions proposed in clause 6(v) of the Finance Bill, 1961, with 
the change that the existing words “wholly and exclusively” have 
been substituted by the words “wholly, necessarily and exclusively”. 

Clause 38 .— 

Sub-clause (1). —This corresponds to the existing provisions of 
sections 10 (2) (i), 10(2) (ii) and the latter portion of section 
10 (2) (ix) with verbal changes. 

Sub-clause (2). —This corresponds to the existing section 1.0 (3). 

Clause 39.—This corresponds to existing section 12A. The clause 
makes it clear that the agreem-nt for sharing the managing agency 
commission should be in writing, 

Clause 40 —This clause collects together all provisions dealing 
with amounts not deductible in computing the profits and gains of a 
business or profession. 

Para (a): Item (i).—This corresponds to a portion of the proviso 
to existing section 10 (2) (iii). 

Item (ii). —This corresponds to the first para of existing section 
10(4). 

Items (iii) and (to),—These correspond to existing section 10(4) 
(a) and 10(4) (c). 

Para (b): This corresponds to existing section 10 (4) (b) with the 
following modifications: 

(i) bonus is also added to the items disallowable under this 
clause; 

(ii) the provisions of this section are extended to cover any 
payment made by an association of persons to any member of the 
association or by a body of individuals to any member of the 
body or by a Hindu undivided family to a member of the family. 
It has, however, been provided that any payment of interest to a 
member of the Hindu undivided family on any funds contributed 
out of the self acquired funds of that member will not be dis¬ 
allowed. 

Para (c) —This corresponds to the existing section 10 (4A) with the 
modification that the provisions of this cteqse are also made applicable 
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to relatives of the Director or of the person having substantial interest 
in the company. 

Para ( d) embodies the last line of clauses (a) and (b) of the 
Explanation to existing section 8- 

Clause 41 .—In this clause are brought together those provisions of 
section 10 of the existing Act which deal with the chnrgeability of 
certain items as profits of business or profession. 

Sub-clause ( 1 ).—This corresponds to the existing section 10 (2A) 
with the clarification that the amount is assessable irrespective of 
whether the business or profession is continued or not in the year In 
which the amount becomes chargeable. 

Sub-clause (2).—This corresponds to the provisions contained in 
the second and fourth provisos to the existing section 10 (2) (vii). The 
changes made here are verbal and seek to clarify that where the 
monies payable for sale or destruction are not determined in the year 
in which the sale, destruction etc. took place, the profit will be assess¬ 
able in the assessment year in the previous year of which that sum is 
determined. The Explanation clarifies that the provisions of this 
sub-section will apply even if the business or profession is not in 
existence in the yeer in which the sums fall to be assessed. 

Sub-clauses (3) and (4) correspond to existing section 10(2) (xiv) 
and 10 (2) (xi), earlier half of first proviso respectively, of the existing 
Act. 

Clause 43 .—This corresponds to the existing section 10(2AA). 

Clause 43 —This clause groups together all provisions in th^ nature 
of definitions or interpretations relevant to computation of income 
under profits and gains of business. 

Su'b-clause (1).—The definition of actual cost has been amplified 
by excluding such portion of the cost es is met dir p etly or indirectly 
by any other person or authority. At present such exclusion is res¬ 
tricted only to cost met bv Government or bv any public or local 
authority. ' "T 

Explanation 1. —This corresponds to a portion of paragraph (e) 
of the second proviso to existing section 10 (2) (xiv). 

Explanation 3. —Existing section 10(5) (c) provides that in the 
case of an asset acquired by the assessee by gift or inheritance, its 
written down value shall be the written down value in the case of 
the previous owner, or the market value, whichever is less. The 
provisions thus appear as a part of the definition of “written down 
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value”; but It would be more appropriate to piece it as a part of the 
definition of actual cost since what is intended is the fixation of a 
notional figure of actual cost and not a notional figure of written 
down value as such. 

Explanation 3 —This corresponds to the first proviso to existing 
section 10(3) (a) with a slight verbal change. 

Explanation 4. —This is based on the second proviso to existing 
section 10 (5) (a). The purpose of this proviso is to safeguard against 
a certain type of tax avoidance. When an assessee sells his assets to 
another person after using it for some time (and getting the deprecia¬ 
tion allowance for such use) and later re-acquires the asset at an 
enhanced value he would be entitled to claim a higher depreciation 
allowance with reference to the cost of re-purchase. To defeat this 
attempt, this proviso has been inserted- The proviso provides that in 
such cases the actual cost for purposes of denreciation will be the 
actual cost to the assessee less any depreciation alreadv allowed to 
him prior to the sale. However, there may conceivablv he cases 
where the assessee would have also obtained terminal allowance under 
section 10(2) (vii). This should also be taken into account while 
determining the < actual cost. Further there may occur cases where 
the assessee would repurchase the asset at a considerably lower value 
than his original cost less depreciation and obsolescence allowances. 
In such a case there is no justification for allowing depreciation on 
nny higher amount. These points have been clarified. 

Explanation 5.—This corresponds to the first proviso to existing 
section 10(3) (b). It is more appropriate to bring this under the 
definition of actual cost having regard to the definition of "written 
down value”. 

Explanation 6. —This is based on the second proviso to existing 
section 12B(1). 

Sub-clauses (2) and (3). —These corresnond to the definitions in 
the first paragraph of existing section 10(5). 

Sub-clause (4),-—' This corresponds to the Explanation to existing 
section 10(2) (xiv) with slight verbal changes. 

Sub-clause (5). —This corresponds to Explanation 2 to section 
24(11 of the existing Act with a slight verbal change. 

Sub-clause (6). —This reproduces the definition of written down 
value given In existing sections 10 (5) (a) and 10 (5) (b) with the 

changes consequent on removing some portion of the definition to the 
part relating to actual cost as indicated above- 
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Explanation 1 .—This corresponds to the second proviso to existing 
section 10(5) (b). The form has been changed. The existing pro¬ 
viso says that in cases of succession to business, the actual cost 
referred to in the main part (definition of the written down value) 
shall be the cost to the predecessor in business. The effect of this is 
that the written down value that would have been adopted in the 
case of the predecessor in business would be regarded as the written 
down value of the assets even in the hands of the successor. This 
effect has been sought to be brought about more directly in the pro¬ 
vision as redrafted. 

Explanation 2 .—This is based on existing section 12B(1), second 
proviso. 

Explanation 3 .—This embodies the existing section 10 (5), Explana¬ 
tion-latter half. 

Clause 44 .—This corresponds to existing section 10 (7) and Rule 9 
of the schedule with the change that the provisions relating to capital 
gains <are also excluded in computing profits and gains of an insurance 
business in accordance with the procedure laid down in the schedule. 

Clauses 45 to 55 .—These embody the provisions of existing section 
12B. The provisions have been split up, simplified and logically 
re-arranged. The following changes have been made: — 

(1) any transfer by way of distribution of the capital assets 
by a company in liquidation is not regarded as a transfer for the 
purpose of charging capital gains in the case of the company, but 
th^ shareholder receiving the capital assets from the company 
is chargeable on the difference between the market value of the 
asset on the date of distribution and the cost of acquisition of the 
shares by him, subject to appropriate adjustment, if any, on the 
portion of the value of the capital asset which has been assessed 
as dividend under section 2(6A) (c) of the existing Act; 

(2) any distribution of capital on the dissolution of a firm 
and any transfer of a capital asset under an irrevocable trust, Is 
not regard°d as a transfer for the purpose of capital gains tax; 

(3) the distinction drawn between assets acquired as a result 
of a partition of Hindu undivided family or by way of gift, before 
and upto 1-4-56 has been abolished. A uniform procedure is pro¬ 
posed according to which, for assets acquired before 1-1-54, either 
the market value on the date of acquisition or the market value 
on 1-1-54, at the option of the assessee, is adopted, whatever be 
the mode of acquisition; 
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Clauses 56 to 59. —These clauses correspond to the existing section 
12 dealing with income taxable under the head “other sources’'. The 
changes made here are merely verbal. 

Clause 56.~Sub-clause (1 ).—Sub-section (1) of existing section 12 
is reprouuced tiere with slight verbal changes. 

Sub-clause (2).—Item (i) corresponds to existing section 12(1 A). 

Items (ii) and (Hi) are in form new though sub-sections (3) and 
(4) of existing section 12 imply that such income is taxed under the 
residuary head. This implication has been expressly stated here. 

Clause 57. —Deductions pertaining to “income from other sources” 
at present scattered in the various sub-sections of existing section 12 
are brought together here. 

Item (ii). —Existing section 12(3) and (4) provide that where 
machinery, plant or furniture is let on hire, the assessee shall be 
entitled to allowances in accordance with the provisions of section 
10(2), clauses (iv) to (vii). These clauses of section 10(2) provide 
for (a) deductions for certain expenses, depreciation and loss on sale 
and (b) charging of tax on profits on sale, destruction etc. The pro¬ 
visions for deductions are separated and brought in here with verbal 
changes consequential on the scheme adopted in the Bill for the exist¬ 
ing section 10(2) (iv) to (vii). For the provisions relating to 
charging of tax on profits arising from sale etc. see clause 59. 

Item (iii).—The expression “solely for the purpose..” occur¬ 

ring in the existing section has been substituted by the words “wholly, 
necessarily and exclusively for the purpose....” to secure uniformity 
with the language adopted elsewhere in the Bill. 

CHAPTER V 

Income of other persons included in assessee’s total income 

Clauses 60 to 63. —These clauses embody the provisions of section 
16(1) (c) of the existing Act with certain modifications. Existing 
section 16 (1) (c) deals with two kinds of transfers: 

(1) transfer of income only without transfer of the corpus; 

(2) revocable transfer of the corpus. 

To secure clarity, these two kinds of transfers have been dealt with 
in separate clauses, namely clauses 61 and 62, and ‘transfer’ is defined 
in clause 63. 
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Clause 60. —This clause deals with transferred income when there 
Is no transfer of the assets as defined In clause 63. 

Clause 62. —This clause sets out in clearer language the provisions 
of the third proviso to the existing section 16(1) (c) subject to a 
modification. Under the existing proviso, exemption from the opera¬ 
tion of 16(1) (c) is conferred on trusts which are not revocable either 
during the life time of the beneficiary or for a period exceeding six 
years, provided that the transferor does not derive any direct or 
indirect benefit in either case. The exemption in respect of the latter 
category (i.e. trusts not revocable for a period exceeding six years) 
is proposed to be withdrawn in respect of trusts created from and 
after 1st April, 1961. 

Clattse 64. —This clause corresponds to the existing section 16(3) 
with necessary changes to give effect to the recommendations of the 
Direct Taxes Administration Enquiry Committee contained in para¬ 
graphs 7'81 (5) and 7‘81(6) of its report. 

Clause 65.—-This is new and has been inserted to give effect to the 
recommendation of the Direct Taxes Administration Enquiry Com¬ 
mittee in paragraph 5'77 of that Committee’s report. 

CHAPTER VI 

Aggregation of Income and set off or carry forward of Loss 

Clauses 66 and 67 deal with aggregation of income in computing 
the total income of a person and embody the provisions of existing 
section 16(1) (a) and 16(1) (b) with certain changes. 

Clause 66 .—This states the general principle that the items of 
income dealt with under Chapters VII and VIII ere to be included 
in the total income for rate purposes. 

Clause 67 — Sub-clause (1).—This clause sets out the method of 
computing a partner’s share in the income of a firm and embodies the 
provisions contained in the existing section 16(1) (b). 

Sub-clause (2),—This is new and is merely clerificatory. 

Sub-clause (3).—This is new and implements the recommendation 
of both the Direct Taxes Administration Enquiry Committee and of 
the Law Commission, vide sub-para (a) of paragraph 3 - 98 of the 
Report of the Direct Taxes Administration Enquiry Committee and 
item 7 on page 61 of List I of the Law Commission’s Report. 

Sub-clause ( 4 ).—This reproduces the provisions of the proviso to 
existing section 16(1) (b) with verbal changes. 
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Clauses 68 and 69.—' These are new and incorporate the recom¬ 
mendations of the Law Commission at items 10 and 11 on page 70 
of List I of its Report. 

Clauses 70 to 79 correspond to the provisions contained in the 
existing section 24 with some minor modifications. 

Clause 70. —This clause is new and gites statutory force to a prin¬ 
ciple already established by courts. 

Clause 71.— This corresponds to the main paragraph of existing 
section 24 (1) with the change that an option is given to the assessee 
not to have the loss incurred under any head set off against income 
under “Capital gains”. 

Clause 72. —This corresponds to existing section 24(2) with draft¬ 
ing changes of a clarificatory nature. The provision relating to specu¬ 
lation losses has been separately dealt with in clause 73. Sub-clause 
(2) corresponds to proviso (b) to section 24 (2) and sub-clause (3) to 
clause (iii) of section 24(2). 

Clause 73 deals separately with losses in speculation business 
which is at present dealt with in section 24(2) along with other 
losses. 

Clause 74. —This corresponds to existing section 24 (2A) and 

(2B). 

Clause 75. —This clause embodies the provisions of the second 
proviso, latter half, of existing section 24(1) and earlier part of 
proviso (c) to existing section 24 (2). The changes are merely of 
a drafting nature. 

Clause 76. —This deals with the position of losses arising to an 
unregistered flpm assessed as a registered firm under the provisions 
of section 23(5) (b) of the existing Act, and corresponds to existing 
section 24(2), proviso (d), with verbal changes. 

Clause 77. —While clauses 75 and 76 deal with losses arising to 
registered firm and an unregistered firm treated as registered, this 
clause deals with losses arising to an unregistered firm and corres¬ 
ponds to the second proviso to existing section 24(1), earlier hali, 
and proviso (c) to section 24 (2), latter part. In sub-clause (2) it is 
clarified that this clause will epply to a share of loss from an unregis¬ 
tered firm irrespective of whether the firm itself has been assessed 
or not 

Clause 78. —This corresponds to proviso (e) to existing section 
24(2), and it is clarified that this prevision actually applies to carry 
forward and set off of losses. 

103 G of I Ex—32 
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Clause 79.—This implements the recommendation of the Direct 
Taxes Administration Enquiry Committee, paragraph 7. 81 (12). 

Clause 80.—A part of the existing section 22 (2A) has been incor¬ 
porated in this clause as it is germane to set off of losses. The limita¬ 
tion imposed has been extended so as to apply to carry forward of 
lods under the head “Capital "gains’*. 

CHAPTER VII 

Income forming part of total income on which no Income-Tax 

PAYABLE 

In this chapter those items of income which are included in the 
total income for rate purposes but on which no income-tax is pay¬ 
able are set out. Such items fall into two categories: — 

(1) Incomes which are included in the total income but aro 
themselves not taken into account in calculating the amount of 
tax payable. 

(2) Incomes which are included in the total income and are 
also taken into account for determining the amount of gross 
tax but in respect of which a rebate is allowed at the average 
rate of tax. 

It Is the former category that is dealt with in this Chapter. The 
latter category is dealt with in the following Chapter under the head 
“Rebate and Reliefs’’. This Chapter deals exclusively with exemp¬ 
tions relating to Income-tax. Exemptions in respect of super-tax 
have been separately dealt with in Chapter XI. 

Clause 81.—This corresponds to existing section 14(3). 

Clause 82.—This corresponds to existing section 14(4). 

Clause 83.—This corresponds to existing section 14(5), 

Clause 84.—This corresponds to the existing section 15C [ex¬ 
cluding sub-section (4)] with the amendments proposed in clause 7 
of the Finance Bill, 1961. In sub-clause (2) (ii), the condition 
now imposed, namely, that any building, machinery or plant pre¬ 
viously used in any other business should not be used by the indus¬ 
trial undertaking, is made stricter by substituting the words “for 
any purpose” for the words "in any other business”, so that a 
building used as a residential property previously would not, for 
example, be entitled to this exemption. 

Clause 85.—This reproduces existing section 15C (4) with the 
modification that the Central Board of Revenue may frame rules to 



Sec. 2] 


THE GAZETTE OF INDIA EXTRAORDINARY 


487 


determine the portion attributable to the profits exempt under 
ciause 8 4. 

Clause 86.—Items (i) and (ii) correspond to the second and third 
provisos to existing section 8. Item (iii) corresponds to existing 
section 14(2) (a); item (iv) corresponds to existing section 14(2) 
(aa); and item (v) corresponds to existing section 14(2) (b). 

CHAPTER VIII 
Rebates and Reliefs 

The provisions contained in the existing Act which are in the 
nature of rebates of income-tax on certain expenditure have been 
collected together in this Chapter, 

Clause 87.— 

Sub-clause (1) contains provisions now to be found in existing 
sections 15(1), 15(2), 7(1) first proviso, 5SF and 58R. 

Sub-clause (2).—Existing section 15 (2A) has been split up for 
the sake of simplicity. 

Sub-clause (3) reproduces existing section 15(3) in a simplified 
form. 

Clause 88 .—This section corresponds to the existing section 15B. 
In sub-clauses (1) to (4) the changes made are all verbal. Sub¬ 
clause (5) corresponds to existing section 15B (2) and the main 
changes are: 

(a) The amplification of existing clause (i) of section 15B (2). 
This clause speaks of income of the institution or fund being 
exempt under clause (i) of sub-section (3) of section 4. In cases 
where the institution has no property, the application of this 
condition becomes difficult. Further, it is desirable to include 
institutions which derive income from voluntary contributions 
and also universities or other institutions existing solely for 
educational purposes. All these categories are now included in 
condition (i). 

(b) It is provided that the exemption will not be available 
to any donation paid to an institution or fund under the rules of 
which any part of the income or the assets of the institution or 
the fund can be applied to any non-charitable purpose at any 
time. This has been inserted with a view to countering attempt! 
at tax avoidance. 
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Clause 89 .— 

Sub-clause ( 1 ) corresponds to existing section 60(2). 

Sub-clause (2) provides for relief in respect of interest on secu¬ 
rities received in arrears. 


CHAPTER IX 
Double Taxation Relief 

Clause 90. —This reproduces section 49A of the existing Act. 

Clause 91.—This clause is based on existing section 49D. Sub¬ 
sections (2) and (4) of the existing section have been omitted as 
obsolete and a new provision is added as sub-section (3) to provide 
relief to non-resident partners of a resident registered firm in respect 
of the share of income from the firm assessed in India as well as In a 
foreign country with which there is no agreement. 

CHAPTER X 

Special Provisions relating to avoidance of Tax 

Clause 92.—This is a redraft of section 42(2) of the existing Act 
and brings out the intention more clearly. 

Clause 93. —Section 44D of the existing Act has been redrafted 
with a view to simplification and to bringing out the Intention more 
clearly. The notes to clause 96 in the Law Commission’s Report, 
pages 383-384 explain the changes made fully. 

Clause 94.—Sections 44E and 44F of the existing Act have been 
combined. The scope of this provision is widened in order to cover 
all cases where the transaction of sale and repurchase of securities 
results in tax avoidance. The provisions regarding the avoidance 
have also been tightened up. For a fuller explanation, see page 385 
of the Law Commission’s Report, 

CHAPTER XI 
Super-Tax 

Clause 95. —Except for minor drafting changes, sub-clause (1) 
corresponds to the main para of section 55 of the existing Act. 
Sub-clause (2) is new and has been inserted to make it clear 
that wherever it is so provided, tax is deductible at source 
or payable in advance. Sub-clause (3) is a re-draft of the first 
proviso to section 55 to make it clear that both in the case of «n 
unregistered firm assessed as a registered firm under existing section 
23 (5) (b) and of a registered firm, partners are liable to pay super¬ 
tax, 
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Clause 96. —This corresponds to section 56 of the existing Act. 
The changes fnade are verbal, consequent on the rewording of 
existing section 55 in clause 95. 

Clause 97 corresponds to section 58(1) of the existing Act. The 
general rule that the provisions for income-tax shall apply to the 
charge etc. of super-tax is stated in sub-clause (1) while the excep¬ 
tions are dealt with in sub-clause (2). 

Clause 98 is new and is intended to facilitate the application of 
the provisions dealing with avoidance of income-tax, for purposes 
of super-tax also. 

Clause 99 .—This clause sets out the items of income which are 
included in the total income but on which super-tax is not charged. 
The Law Commission in Chapter XI-B refers to these items as 
incomes which do not form part of total income. The position in 
law, however, is that all these items form part of the total income 
for rate purposes. 

Sub-clause (1 ).—Items ( i) and (ii) correspond to the second 
proviso to section 55 of the existing Act. 

Item (in) corresponds to section 14(4) of the existing Act. 

Item (tv).—T his clause reproduces the provisions of section 56A 
of the existing Act with the omission of the words “as specified in 
the first, schedule to the Industries (Development and Regulation) 
Act, 1951”. 

Clauses 100 to 103 group together provisions now to be found in 
sections 15B, 14(2) (aa), and 17(3). 

Clauses 104 to 109 .—These clauses embody the provisions of sec¬ 
tion 23A of the existing Act with the following changes: 

(1) The percentage mentioned in clause (Ii) of sub-section 

(2) of section 23A has been increased from 5 per cent to 10 
per cent. 

(2) Where a re-assessment is made in the case of a company 
under the provisions of existing section 34(1) (b), an opportu¬ 
nity, if found necessary, will be given to the assessee, for mak¬ 
ing, up the shortage in distribution. 

(3) A time-limit is laid down for passing an order under 
existing section 23A, vide recommendation of the Direct Taxes 

Administration Enquiry Committee, In para 3.49. 
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(4) In working out the distributable income, any amount 
paid as donation to n charitable institution is allowed as deduc¬ 
tion. 


(5) A clarification is introduced in Explanation (2) (iv) of 
the existing section 23A stating that reserves mentioned in sub¬ 
clause (a) includes depreciation reserves and that under clause 
(iv) (a) (2) it is the book cost which is to be compared. 


CHAPTER XII 

Determination of Tax in certain Special Cases 

Clause 110 embodies the main provisions of the existing section 
17 (2) with drafting changes to make the intention clear. 

Clause 111 corresponds to existing section 58G- 

Clause 112.—' This clause corresponds to the latter half of the last 
paragraph of existing section 10 (5A). To remove certain anomalies 
which came to the notice of the Government while administering the 
provisions as they stand in the existing Act, it is now proposed to 
tax compensation receipts by applying to it the formula now adopted 
for taxing capital gains. 

Clause 113. corresponds to section 17(1) of the existing Act with 
the modification that where a non-resident elects to be assessed on 
the basis of his total world income, the tax payable by him will be 
either (1) the tax calculated on the total income as if it were his 
total world income or (2) the proportionate tax on the total income 
at the rate applicable to the total world income, whichever is greater. 
This modification has been made with a view to off-set the undue 
advantage which accrues to a non-resident under the present rule 
whereby he is enabled to set-off his foreign losses against the Indian 
Income. It is also clarified that where a non-resident is permitted to 
file the option for being assessed on the basis of his total world 
Income after the due date, such option will be effective for the assess¬ 
ment of the year in which it is filed and for subsequent assessment 
years. 

Clauses 114 and 115.—These clauses correspond to section 17(6) 
and (7) of the existing Act with certain changes of a clarlflcatory 

nature. 
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CHAPTER XIII 
Income-Tax Authorities 

This Chapter deals with the various Income-tax authorities, their 
appointment and control, jurisdiction, powers and duties and dis¬ 
closure of information, which ere contained in sections 5, 37, 38, 54 
and 64 of the existing Act. The substance of these sections have 
been re-arranged in a rational manner, and the changes made are 
Indicated below: — 

(1) That portion of section 5(4) which states that the 
Appellate Assistant Commissioner shall be under the direct con¬ 
trol of the Central Board of Revenue has been omitted as un¬ 
necessary. 

(2) A new Explanation has been added stating that the 
Inspecting Assistant Commissioner is not subordinate to a 
Deputy Director or an Assistant Director of Inspection and that 
an Income-tax Officer is not subordinate to an Assistant Director 
of Inspection. 

(3) It is clarified that the provisions contained in the exist¬ 
ing section 64 merely define the jurisdiction of the Income-tax 
Officer and does not confer any right on the assessee to be assess¬ 
ed at a particular place. 

(4) Sub-section (5) of section 64 has been omitted as unneces¬ 
sary in the light of the changes made in the re-draft. 

(5) The provisions of section 5 (7A) of the existing Act have 
been amplified in the light of the observations made by the 
Supreme Court in the case of Pannalal Binjraj vs. Union of 
India [31 ITR 565.] 

Clause 130 is a new provision to make it clear that the Commis¬ 
sioner to whom jurisdiction over a case is transferred is the authority 
entitled to prosecute or defend appeals and for passing revision 
orders. 

Clause 131. —Sub-clauses (1) and (3) correspond to section 37(1) 
and (3) of the existing Act. Sub-clause (2) is new (compare Rule 12 
of Order 16 of the Code of Civil Procedure, 1908). 

Clauses 132 and 133 correspond to sections 37 (2) and 38 of the 
existing Act with minor drafting changes. 

Clause 134 reproduces section 39 of the existing Act with the modi¬ 
fication that the person authorised to inspect a company’s register 
should be subordinate to the officer authorising such inspection. 
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Clause 135 brings out the substance of the latter half of section 
6 (7B) of the existing Act 

Clause 136.—This corresponds to section 37 (4) of the existing Act 

Clause 137 incorporates the provisions contained in section 54 of 
the existing Act with certain additions. These arei 

Sub-clause (3) —Items (vii) and (xviii ).—The provisions of section 
54 (3) (g) and (o) have been elaborated to cover disclosure of informa¬ 
tion to Courts also. 

Item (viii) is new and is intended to permit disclosure of infor¬ 
mation to a Commission of Inquiry appointed under the Commission 
of Inquiry Act, 1952. 

Item (xiii) is new and is intended to authorise disclosure of infor¬ 
mation required in connection with the levy or realisation of other 
Central taxes. 

Item (xx) implements the recommendation of the Direct Taxes 
Administration Enquiry Committee at paragraph 7:53 of its report. 

Sub-clause (5) —This is new and is intended to make it clear that 
the privilege conferred by the section can be waived by the assessee. 
An explanation has also been added to define the expression “Public 
Servant” occurring in this section. This has become necessary in 
view of the conflicting decisions in 10 I.T.R. 429 and 18 I.T.R. 388. 


CHAPTER XIV 
Procedure for Assessment 

Clause 139 .—This clause corresponds to section 22 of the existing 
Act relating to filing of returns of income by assessees. The major 
change made in this clause is the deletion of the provision contained 
in section 22(1) of the existing Act for the issue of a general public 
notice calling upon assessees having taxable income to file their re¬ 
turns. This is in implementation of paragraph 2.12 of the Direct 
Taxes Administration Enquiry Committee’s Report. 

The proviso to sub-clause (1) gives effect to the suggestions made 
in paragraphs 2-10 and 2-11 of the Committee’s report with a slight 
modification as to the date from which interest is to run. 

Sub-clause ( 2 ) corresponds to section 22 (2) of the existing Act with 
slight drafting changes, The proviso to this sub-clause makes it clear 
that when the assessee obtains extension of time for filing the re¬ 
turn beyond 30th September of the year, he is liable to pay interest. 
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Sub-clause (3) corresponds to section 22 (2A) of the existing Act 
with certain minor drafting changes. 

Sub-clauses (4) and (5).—Existing section 22(3) has been split 
up into two clauses. Sub-clause (4) deals with cases where no return 
has been filed within the time-limit allowed under section 22(1) or 
22(2) of the existing Act and sub-clause (5) deals with cases where 
revised returns are filed. An important modification in sub-clause (4) 
ensures that the right of an assessee to furnish a return “at any time 
before the assessment is made’’ does not extend beyond a period of 
four years which is the time available to an Income-tax Officer t* 
make a normal assessment 

Sub-clause (6) embodies the provisions of section 22(5) of the 
existing Act with the modification that associations of persons carry¬ 
ing on business have also been brought within the scope of the 
section. 

Clause 140 is new and is intended to state comprehensively the 
position as regards the persons who should sign returns of income in 
respect of the various kinds of assessees. 

Clause 141 embodies the provisions relating to provisional assess¬ 
ment contained in section 23B of the existing Act. Sub-sections (5) 
and (6) of the existing Act have been transferred to clauses 2S3 and 
234 in the Chapter on collection of tax. The remaining sub-sections 
have been re-arranged with certain modification to the existing sub¬ 
section (3). These modifications specify the contingencies under 
which a firm shall be provisionally assessed as a registered firm, 
which are at present contained in Notification No. 83 dated 3-9-49 
issued by the Ministry of Finance. 

Clause 142. —Sub-clause (1) embodies the provisions of section 
22 (4) of the existing Act with the addition that the previous approval 
of the Inspecting Assistant Commissioner should be obtained before 
requiring an assessee to furnish a total wealth statement. It is also 
clarified that power to call for accounts under this provision applies 
also to cases where revised returns are furnished under existing 
section 22(3). 

Sub-clauses (2) and ( 3 ) are new and self-explanatory. 

Clause 143 corresponds to existing season 23, sub-sections (1), (2) 
and (3). Small drafting changes have bean made in sub-clause (1) to 
bring out that (a) losses to be carried forward are computed and (b) 
the amount of refund, if any, due to the assessee, are specified in the 
assessment order. It has also been made clear in sub-clause (3) that 
the Income-tax Officer shall consider any material which he might 
have gathered independently, In framing an assessment. 

103 G. of I.—33. 
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Clause 144 reproduces the operative part of section 23(4) of the 
existing Act with certain drafting changes. The penal action which 
the Income-tax Officer may take in the case of a firm at present con¬ 
tained in the concluding portion of the main para of section 23 (4) and 
the proviso have been transferred to clauses 185 and 186, dealing with 
assessment of firms. 

Clause 145 is a redraft of section 13 of the existing Act. This clause 
deals separately with cases where accounts are correct and complete 
and cases where they are not so. 

Clause 146 is a redraft of section 27 of the existing Act. 

Clauses 147 to 153 embody the provisions of section 34 of the 
existing Act which deal with the power to assess income which has 
escaped assessment and have been arranged in their logical sequence. 
The power itself has been placed at the beginning, the requirement 
of a notice is placed next, and then the detailed provisions contained 
In the various provisos dealing with the time limit for the exercise 
of the power are set out. Section 34(3) of the existing Act relating 
to the period within which an assessment should be completed has 
been placed separately at the end in clause 153 as it applies not only 
to assessments under section 34, but also to all orders of assessments 
or re-assessments under the Act. Certain changes of substance have 
been made. They are: 

(a) A notice in respect of cases falling under sub-clause (a) 
of clause 152 [corresponding to section 34(1) (a) of the existing 
Act] may be issued— 

(i) within a period of eight years from the end of the 
relevant assessment year; or 

(ii) when eight years have expired, but not more than 
sixteen years, from the end of the relevant assessment year, 
if the escaped income is likely to amount to one lakh of 
rupees or more in the aggregate for one or motre than one 
assessment year comprised within that period; or 

(Hi) at any time, if the escaped income is likely to 
amount to fifty thousand rupees or more for the relevant 
assessment year. 

(b) For completion of assessments, the following time limits 
have been proposed— 

(i) a period of four years from the end of the assess¬ 
ment year, or, eight years from the end of the assessment 
year, if it is a case falling under section 28(1) (c) of the 
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existing Act [clause 271(c)], or one year from the date of 
filing the return or revised return under section 22 f 3) of the 
existing Act, whichever is latest; 

(ii) in the case of re-assessments under existing section 
34(1) (a) [clause 147(a)], a period of four years from the 
end of the assessment year in which the notice was served, 
and 


(ill) in the case of a re-assessment under existing section 
34(1) (b) [clause 147(b)], a period of four years from the 
end of the year in which the income was originally assess¬ 
able, or one year from the date of service of notice under 
clause 147 (b), whichever is later; 

(c) The time-limit laid down for completion of assessments 
Is not to apply: — 

(ij in the case of a re-assessment to give effect to or in 
consequence of an order of a higher judicial authority; 

(ii) in the case of a fresh assessment under existing 
section 27 (clause 146); 

(in) where an assessment is to be made on a partner 
consequent on the re-assessment of a firrm 

(d) The following periods have to he excluded, in comput¬ 
ing the time-limit— 

(i) any time taken in reopening the hearing of a case 
under the provisions of the proviso to existing section 
5 (7C) (clause 129) ; 

(ii) the period during which assessment proceedings 
are stayed by an order of a court. 

(e) Explanations 2 and 3 are new and are self-explanatory. 
The latter has become necessary in view of the Bombay High 
Court’s judgment in the case of S.C. Parashar vs, Vasantsen 
Dwarkadas (29 of I.T.R. 857). 

Clauses 154 and 155 embody t he substance of section 35 of the 
existing Act with drafting changes intended to rationalise the pro¬ 
visions. The substantive changes are: 

Clause 154.—Provision is made to enable the Income-tax Officer 
also to apply to the Appellate Assistant Commissioner for rectifica¬ 
tion of a mistake in the Appellate Assistant Commissioner’s order. 
At present this provision is confined only to the assesse. 
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Clause 155 .— (a) A provision analogous to section 35(5) of the 
existing Act [Clause 155 (2) ] has been introduced in respect of the 
amendment of the assessment of a member of an association of 
persons. 

(b) A provision has been introduced for the rectification of the 
later assessments of an assessee, in consequence of recomputation of 
loss or depreciation in an earlier assesment under clause 147 (Section 
34); 

(c) As a corollary to sub-clause (2) of clause 36, a provision has 
been inserted enabling the Income-tax Officer to allow the bad debt 
in the relevant earlier assessment year. 

(d) Sub-clause (7) has been added to secure that the Income-tax 
Officer is given power to recompute the distributable income of a 
company in pursuance of an order under clause 104 (section 23A of 
the existing Act) within a period of four years from the date of such 
order. 

( e ) The following sub-sections of section 35 have been omitted— 

(1) Sub-section (7) as it is no longer necessary in view of 

the revision of section 23A. 

(ii) Sub-section (8) as provision to assess a partner without 

any time limit consequent on the assessment of a firm under sec¬ 
tion 34 (clause 147) has been made in clause 153. 

(Hi) Sub-section (9) as no longer in force. 

Clause 156 is based on section 29 of the existing Act with the addi¬ 
tion of the words “fine or any other sum” to “tax, penalty or inter¬ 
est”. 

Clause 157 corresponds to Section 24(3) of the existing Act. 

Clause 158 corresponds to section 23(0) of the existing Act with 
certain minor drafting changes, 

CHAPTER XV 
Liability in special cases 

■ Clause 159 is a redraft of the provisions relating to assessment 
of the legal representatives of deceased persons contained in section 
24B of the existing Act. 

Sub-clause (1 ).—It has been clarified that the liability of the legal 
representative is to be determined "in the like manner and to the 
same extent” as the deceased. 
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Sub-clause (3 ),—This is intended to remove any doubt as to 
whether a legal representative is or is not an assessee. 

Sub-clause (4).—This is new and is based on section 72 of the 
South African Income-tax Act. This is a corollary to sub-section (6) 
which limits the liability of the legal representative to the extent of 
the estate in his possession. If the legal representative parts with 
the assets without paying taxes, it is but fair that he should be made 
personally liable. 

Sub-clause (5) is new and applies certain useful provisions in 
the case of representative assessment. 

Clauses 160 to 167 .—These deal with the assessments of “repre¬ 
sentative assessees” covered by sections 40 to 43 of the existing Act. 
The provisions of these sections have been simplified and recast on 
the lines of the corresponding provisions in the South African 
Income-tax Act. For detailed comments and changes, see notes on 
clauses 169, 170(1), 170(3*), 172, and 173 to 177 of the Law Com¬ 
mission’s 12th Report. The few further changes made are: 

(i) The words “oi* trustee’’ occurring in section 40(1) of the 

existing Act have been omitted pursuant to the recommendations 
of the Law Commission in item 27 of List II on page 76 of its 
Report. 4 

(ii) The word “from" has been added before the words 
“through whom” occurring in the third line of the existing sec¬ 
tion 43. 

(fit) Instead of repeating in cxtenso the Explanation to sec¬ 
tion 43, the words “includes also any other person who. whether 
a resident or non-resident, has acquired by means of a transfer 
of a capital asset in India” is used, In view of the definition of 
the word “transfer” in sub-clause (47) of clause 2. 

(in) The provision to charge the tax at the maximum rate 
when the income received by a representative assessee is not 
specifically receivable on behalf of a beneficiary or the shares of 
the beneficiaries are indeterminate or unknown, has been given 
up pursuant to the recommendation in List I (last item on page 
66) of the Law Commission’s 12th Report. The proposal 
now is that the assessment will be made as if on an association 
of persons or at the rates actually applicable to the beneficiaries, 
whichever Is advantageous to revenue. 

Clauses 168 and 169 are new and deal with the liability of exe¬ 
cutors. In order to avoid complications, the residential status of an 
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executor has been stipulated to be the same as that of the deceased 
person. These provisions will, of course, be applicable only in res¬ 
pect of income derived after the death of an assessee, the income 
of the earlier period being governed by the provisions of clause 159. 

Clause 170 .—This corresponds to the exis^ng section 26(2) with 
the following changes: — 

(i) the liabilities of the predecessor and successor have been 
separately stated. It is further clarified in an Explanation that 
any capital gains occurring as a result of the succession, will 
also attract this provision; 

(ii) in sub-clause (2), which corresponds to the proviso to 
section 26(2), of the existing Act, the words “all the provisions 
of this Act shall, so far as may be, apply accordingly” have been 
added to clarify that the liability of the successor is not limited 
to assessment but extends to any other liability incurred by the 
predecessor in respect of the income assessed; 

(Hi) it has been provided that where the Income-tax Officer 
is unable to recover the tax from tile person succeeded to, he 
should record a finding to that effect, and only then will the 
successor be liable to pay the tax; 

(iv) sub-clause (4) which corres aids to a part of the main 
para of section 25A(2) of the existing Act has been brought in 
here as it deals with succession. 

Clause 171 embodies the provisions relating to assessment of dis¬ 
rupted Hindu undivided families contained in section 25A of the 
existing Act in a simplified form with certain changes. These are: 

(i) The procedure laid down in this section has been made 
applicable in cases of partial partition also. 

(ii) Provision has been made that the Income-tax Officer, 
while passing an order under this section, should record a finding 
as to the date of the partition. This, besides avoiding complica¬ 
tions, will facilitate assessments for the period before and after 
partition. 

(iii) The provision relating to succession in the opening lines 
of section 25A(2) has been separated and dealt with under 
clause 170 which deals with succession to business. 

(iv) The existing provision in section 25A(2), main para, 
to the effect that the Income-tax Officer shall make assessments 
on the members or group of members “in accordance with the 
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provisions of section 23” creates an impression that a special 
assessment for the purposes of this section has to be made on 
the member etc. This is, however, not the intention. The section 
is merely intended to lay down the liability of the members for 
pre-partition income, and does not require that the assessment 
made in pursuance of his liability should be made separately 
from the individual assessment of each member. This part of the 
sub-section has, herefore, been omitted. 

(u) The Explanation at the end of the clause, though new, 
lays down well established rules. The clarification that a mere 
division of income without physical division of property shall 
not be deemed to be a “partition” has been made to get over 
the difficulty caused by the decision of the Bombay High Court 
in the case of Chirandas Kirandas (39 I.T.R. 205). 

Clause 172 corresponds to sections 44A, 44B and 44C of the exist¬ 
ing Act which relate to flipping. These provisions have been re¬ 
arranged so as to state the liability first, followed by the method 
of assessment, exception and savings. The changes proposed are: — 

f 

(i) In sub-clause (1) the emphasis is shifted from the 
non-resident who carries on the shipping business to the ship 
belonging to a non-resident. This expresses the intention more 
clearly c.f. section 129 of the Australian Income-tax Act. 

(ii) The existing section is silent about the carriage of mail 
by the ships covered by the section. This has been remedied. 

(iii) It is clarified that the liability under section 44B arises 
whether the amount fpr the carriage of goods, mail etc. are 
payable in or outside India. 

(in) It has been provided that where the Master of a ship 
is not able to furnish the return under section 44B, he may 
authorise any other person to furnish the return on his behalf 
within thirty days of the departure of the ship, provided satis¬ 
factory arrangements are made for payment of tax. 

(v ) A time-limit has been laid down for claiming the 
adjustment mentioned in section 44C of the existing Act. 

Clause 173 .—This clause deals with the recovery of tax due from 
a non-resident now dealt with in the first priviso to section 42 (1). 
The changes made are verbal, for a discussion of which see notes 
on clause 183 at pages 433 and 434 of the Law Commission’s 12th 
Report. 
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Clause 174 .—This corresponds to section 24A of the existing Act, 
split up and re-arranged. See notes on clause 184 at pages 434-436 
of the Law Commission’s Report. 

Clause 175 is new and gives effect to the recommendations con¬ 
tained in paragraph 5.56 of the Direct Taxes Administration Enquiry 
Committee’s Report. 

Clause 176 .—This clause embodies a part of section 25 of the exist¬ 
ing Act relating to assessment of discontinued business, with the 
following modifications: 

(i) a provision has been added to assess income received 
after cessation of a profession pursuant to the Direct Taxes 
Administration Enquiry Committee’s recommendation in 
paragraph 7.81 (11); 

(ii) a provision analogous to sub-clause (6) of clause 174 has 

been included. j 

Clause 177 .—This clause corresponds to that portion of section 44 
which dleals with association of persons. The redraft sets out more 
clearly the obligations cast on the members of an association of per¬ 
sons including the legal representative of a deceased person. 

Clause 178 is new and is based on the recommendations of the 
Direct Taxes Administration Enquiry Committee in paragraph 5.64 
of its report. 

Clause 179 is new and is based on the recommendations of the 
Direct Taxes Administration Enquiry Committee in paragraph 5.69 
of its report. 

Clause 180 .—This corresponds to section 12AA of the existing Act. 

Clause 181 .—This is based on the third proviso to section 8 of the 
existing Act. 


Chapter XVI 

Special Provisions Applicable to Firms 

Clauses 182 to 189 bring together, in one Chapter, provisions 
relating to assessment of firms in their logical order, with a few 
drafting changes. 

Clause 182 .—For Sub-clauses (1) to (3) see notes on clause 189 
in Law Commission’s 12th Report on page 439. Sub-clause (4) 
implements the recommendation of the Direct Taxes Administration 
Enquiry Committee in paragraph 5.72 of its report. 
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Clause 183 .~-This corresponds to section 23(5) (b) of the existing 
Act, The changes are verbal for a discussion of which see notes on 
clause 190 in Law Commission’s 12th Report at page 440. 

Clause 184 deals with the provision relating to the procedure for 
the registration of firms as contained in the existing section 26A 
and Rules 2 to 6 of the Income-tax Rules. The important changes 
and additions are: — 

(a) It is provided in sub-clause (2) that an application for 
registration may be made even after the dissolution of a firm. 

(b) Sub-clause (4) simplifies the provisions of Rule 2 of the 
existing Rules. Instead of specifying different time limits for 
the filing of registration applications, the present draft lays 
down that it shall he made before the end of the previous year, 
with a proviso that the Income-tax Officer may entertain a 
belated application in suitable cases. 

(c) The present procedure by which a firm is required to 
renew the registration by making a fresh application every year 
has been done away with *n cases where there is no change in 
the constitution of the firm. It would suffice if the firm fur¬ 
nishes a declaration along with its return that there is no change 
in the constitution of the firm. This is an accordance with the 
recommendation of the Direct Taxes Administration Enquiry 
Committee at paragraph 3.62 of its report. 

Clause 185 .—This prescribes the procedure to be followed after 
the application is received by the Income-tax Officer. It is provided 
that the application should not be rejected merely on technical 
grounds and an opportunity should be provided for rectifying any 
defect in the application. Sub-clause (5) embodies the provisions 
relating to refusal of registration in the case of a firm in whose case 
a best judgment assessment is made, vide section 23(4) of the exist¬ 
ing Act. 

Clause 186 corresponds to Rule 6B of the existing Income-tax 
Rules with the of addition two safeguards for assessees, namely, an 
opportunity shall be given to the firm before its registration is 
cancelled and cancellation shall only be done with the previous 
approval of the Inspecting Assistant Commissioner. 

Sub-clauses (3) and (4) of clause 186 are new and are self- 
explanatory. 

103 G of 1 Ex—34 
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Clause 187 corresponds to section 26(1) of the existing Act. Sub- 
clause (2) which is new defines “change in the constitution of a firm” 
in clear terms. 

Clause 188 is also new and clarifies that in the case of succession 
to business of one firm by another, the provisions of clause 170 will 
apply. 

Clause 189 embodies the provisions of section 44 of the existing 
Act in so far as they relate to the assessment of firms which are 
dissolved or have discontinued their business, with certain drafting 
changes. For changes made see notes on clause 196 at page 443 in 
Law Commission’s Report. 

Sub-clause (4) is new and is intended to maintain continuity in 
proceedings in cases where an assessment hns already commenced 
before the discontinuance or dissolution. 

CHAPTER XVII 

Collection and Recovery of Tax 

Clause 190. —This clause is new and is intended to make it clear 
that pending regular assessment, tax is deductible at source or pay¬ 
able in advance wherever so provided. 

Clause 191. —This corresponds to section 19 and 58(2) of the exist¬ 
ing Act. 

Clauses 192 to 206. —These clauses incorporate the provisions of 
section 18 of the existing Act. The substantive provisions for deduc¬ 
tions in respect of various classes of income such as salary, interest, 
dividends etc. are dealt with first, and the incidental provisions like 
issue of certificates etc., payment of tax by the person deducting etc. 
are dealt with in the later clauses. 

Clause 192 

Sub-clause (1) corresponds to section 18(2), main para, with 
slight drafting changes. 

Sub-clause (2) corresponds to section 18 (2B), main para. 

Sub-clause (3) reproduces the proviso to section 18(2) of the 
present Act. 

Sub-clauses (4) and (5) are new and are intended to point to 
the deduction in respect of tax on accumulated balance paid to an 
employee participating in a recognised provident fund and contribu¬ 
tions made by an employer to an approved superannuation fund 
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Sub-clause (6) reproduces the latter part of section 18 (2A) of the 
present Act, 

The Explanation to the clause is self-explanatory. 

Clause 193. —This reproduces section 18(3), main para, of the 
existing Act. 

Clause 194. —This incorporates section 18(3D), main para, of the 
existing Act. 

Clause 19S. —Sub-clause (1) incorporates existing section 18 (3B), 
excluding the first proviso, 

Sub-clause (2) corresponds to existing section 18 (3C). It is clari¬ 
fied that this provision applies to payments of amounts other than 
interest (including interest on securities, dividend and salary). 

Clause 196 reproduces section 18(10) of the existing Act. 

Clause 197. —The provision authorising the Income-tax Officer to 
issue a certificate for deduction of tax at a lower rate, which has 
been repeated in the existing Act in the provisos to sub-section (2B), 
(3), (3A), (3B), (3D), and in sub-section (3F) of section 18 has 
been brought together here with a clarificatory change stating that 
the provisions do not apply in cases of payments to a company. A 
new provision in this clause authorises the issue of abatement certi¬ 
ficates in respect of super-tax payable on dividends to non-residents. 
It is further made clear that the Income-tax Officer is empowered to 
issue a certificate authorising no deduction which is implied in the 
existing provisions. 

Clause 198 reproduces section 18(4) of the existing Act. 

Clause 199 incorporates the provisions of section 18 (5) of the 
existing Act in a modified form, with no change as to substance. 

Clause 200 incorporates section 18(6) without any change. 

Clause 201.— Sub-clause (1) incorporate the provisions contained 
in section 18(7) with no change, 

Sub-clause (2) is new and has been added for imposing a first 
charge upon the assets of the person deducting the tax, if such tax 
is not paid into the treasury after deduction, (cf. section 123(6) of 
the Canadian Income-tax Act, 1948). 

Clauses 202 and 203 reproduce sub-sections (8) and (9) of section 
18 of the existing Act. 
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Clause 204 .—Existing section 18, Explanation, has been, embodied 
here with a small drafting change. Item (Hi) has been amplified so 
as to cover all sums not chargeable “as salary” or “interest on secu¬ 
rities". 

Clause 205 .—Existing section 7(1), 2nd proviso, provides that 
where tax is deductible at source under section 18, the assessee shall 
not be called upon to pay the tax himself unless he has received the 
salary without such deduction. This principle is being extended 
to other kinds of income. 

Clause 206. — Sub-clause (1) is a reproduction of section 21 of the 
existing Act. 

Sub-elause (2) is a reproduction of section 58T of the existing 
Act. 

Clauses 207 to 219 .—Existing section 18A has been split up for 
the sake of simplicity into separate clauses and each topic is dealt 
with separately. 


Clause 207 .-—This clause defines the kinds of income on which 
advance tax is leviable. 

Clause 208 .—This deals with the conditions under which the 
liability to pay advance tax arises, at present contained in section 
18A(1) (a). For the sake of comprehensiveness, the case dealt with 
in existing section 18A (3) has also been brought in here. 

Clauses 209 deals with the mode of computation of advance tax 
contained at present in section 18A(1). For the sake of clarity, the 
various steps involved in the process have been set out. The two 
special situations viz., where a non-resident has opted for being 
assessed on the basis of his total world income and where the 
assessee sends his own estimate of his income subject to advance tax, 
have been dealt with in sub-clauses (b) and (c), 

The Explanation to the clause incorporates the provisions of 
existing section 18A(1), second proviso, 

Clause 210 .—This deals with the order of the Income-tax Officer 
which fixes the liability to pay advance tax, at present contained in 
section 18A(1), 
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Sub-clause (2) makes it clear that the instalments are to be 
mentioned in the notice of demand which is the existing practice 
also. 

Sub-clause (3) embodies the third proviso to existing section 
18A(I) (a) under which the Income-tax Officer is authorised to issue 
an amended order in a case where assessment of a later previous 
year is completed before the close of the financial year. 

The proviso to sub-clause (3) is pursuant to the recommendation 
of the Direct Taxes Administration Enquiry Committee in para¬ 
graph 33 of Chapter 5 of its report. 

Clause 211 .—This deals with the instalments in which advance 
tax is to be paid by the assessee, at present contained in section 
18A(1) (a) main para, first proviso and in 18A(1) (b). The provisions 
are similar to the existing ones except for a slight modification as 
to the dates which have been advanced by 15 days, in accordance 
with the recommendation of the Direct Taxes Administration 
Enquiry Committee, Chapter 5, paragraph 39 of its report. 

Clause 212 .—This deals with the estimate by the assessee. For 
the sake of clarity, the provisions of the existing section 18A (2) have 
been recast in sub-clauses (7) and (2) indicating the manner in 
which such estimate is to be framed by the assessee. 

Sub-clause (3) incorporates section 18A(3) of the existing Act 
with the drafting changes necessary to bring it in line with sub¬ 
clause (7). 

Sub-clause (4) is new and needs no comments. 

Clause 213 embodies the provisions of existing section 18A(4) 
dealing with the method of computation of advance tax on commis¬ 
sion receipts with the only material change that the assessee shall 
pay interest for default in payment of tax at the rate of 4% instead 
of 6% as at present, as recommended by the Law Commission. 

Clause 214 .—This incorporates the provisions of section 18A(5) of 
the present Act which deals with the interest payable by the Govern¬ 
ment on the advance tax paid by the assessee. This sub-section as 
amended in 1953, is ambiguous. The main part of the sub-section 
provides that interest should be paid on any sum paid after 1st 
April, 1955, “from the date of payment to the date of provisional 
assessment or to the date of regular assessment as the case may 
be”; but the second proviso, inserted in 1953, says that for the period 
beginning with 1st April, 1952, the interest is payable from the 
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beginning of the next financial year to the date of regular assessment. 
There is thus a change as regards the period for which interest is 
to be paid. Another change made in 1953 is as regards the amount 
on which interest is payable. While the main para provides that 
the interest is payable “on any amount payable in accordance with 
the provisions of this section and paid accordingly” the second pro¬ 
viso, inserted in 1953, provides that for the period beginning with 
1st April, 1952, interest is payable only on the amount by which 
the aggregate of the instalments paid during the financial year in 
which they are payable exceeds the tax under the regular assess¬ 
ment. 

As the intention is that the second proviso inserted in 1953 is 
to govern the whole of the post-1952 period, this clause has been so 
drafted as to make this clear. It is also clarified that where any 
interest deferred under clause 213 [existing section 18A(4)] falls to 
be paid after the expiry of, the financial year —i e. after the assess¬ 
ment year has commenced—interest is payable on that deferred 
instalment, if admissible, from the date of the payment of the amount 
to the date of regular assessment. 

Clause 215 embodies the provisions of section 18A (6) of the exist¬ 
ing Act which deals with the interest payable by the assessee, with 
the following changes: — 

(i) An assessee shall be liable for interest only if his esti¬ 
mate of advance tax turns out to be less than 75% of the tax 
eventually assessed, after necessary adjustments. This is in 
accordance with the recommendations of the Direct Taxes Ad¬ 
ministration Enquiry Committee at Chapter 5, paragraph 32 of its 
report. 

( ii ) The percentage mentioned at (i) shall be applied after 
reducing the tax determined on regular assessment “by any 
amount deducted at source”. The method adopted at present is 
to apply the percentage on so much of the tax as relates to 
income on which tax has not been deducted at source. This 
variation is consequent on the changes made in clauses 208 and 

209. —^'T^| 

(Hi) Interest shall run from the 1st day of April in the next 
financial year and not from the 1st day of January of the year 
in which the advance tax is paid. This change has been made 
to bring the provision in line with the existing section 18A(5) 
(clause 214). Consequent on this change, the 4th proviso to 
section 18A(f>) has been omitted. 

(iv) Interest payable by the assessee has been brought down 
to 4% from 0% to bring it in line with interest payable by the 
Government, 
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Clause 216 .—This clause incorporates the provisions of section 
18A(7) of the existing Act with only a change in the rate of inter¬ 
est from 6*X to 4% to bring it in line with clauses 214 and 215, 

Clause 217. —Sub-clause (1) embodies the provisions of section 
18Af8) of the existing Act with drafting changes to make the inten¬ 
tion dearer. 

Clauses 218 and 219 .—These embody the provisions of sections 
18A(10) and (11) with no change. 

Clauses 220 to 232 .—The provisions relating to recovery of tax 
by the Department contained in the present sections 45 and 46 have 
been broken up for the sake of simplicity into various clauses in the 
draft. The general provisions relating to dates etc. of payment Is 
placed first, and the penalty provisions contained in existing section 
46(1) are placed next. Then follow the various modes of recovery. 
The miscellaneous provisions have been placed at the end. 

Clause 220.— This embodies the provisions of section 45 of the 
existing Act with certain changes. The changes of substance made 
are: — 


(i) For the sake of simplicity the time limit for payment 
has been specifically mentioned as 35 days in normal cases. As 
a measure of safeguard, it has been provided that this period 
may be reduced in cases where it will be detrimental to revenue to 
allow so much time. This is based on the recommendation of the 
Direct Taxes Administration Enquiry Committee, Chapter 5, 
paragraph 45 of its report. [Sub-clause (I)]. 

(ii) It has been provided that the assessee shall be liable to 
pay simple interest at 4% per annum from the date of expiry 
of the time specified in the notice of demand. This is in accord¬ 
ance with the recommendations of the Direct Taxes Administra¬ 
tion Enquiry Committee, Chapter 5, paragraph 52, (with a modi¬ 
fication in the rate of interest). [Sub-clause (2)]. 

(Hi) A specific provision has been introduced authorising 
the Income-tax Officer to extend the time for payment or allow 
payment by instalments subject to payment of interest as 
prescribed in sub-clause (2). Following this, it has also been 
provided that the assessee shall be treated as in default of the 
entire amount outstanding if he defaults in payment of any of 
the instalments. [Sub-clauses (3) & (5)]. 

(iv) It has been made clear that the power to treat an 
assessee who has appealed as not being in default, is confined to 
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the amount in dispute and it has also been made clear that the 
power can be exercised even though the time for payment has ex¬ 
pired. [Sub-clause (6)]. 

Clause 221 .—This embodies section 46(1) of the existing Act for 
levy of penalty for defaults. 

Clause 222 .—Existing section 46(2) provides that the Income-tax 
Officer may forward to the Collector a certificate of arrears and the 
Collector shall then proceed to recover the amount “as if it were 
an arrear of land revenue’’. Since the law relating to recovery ot 
land revenue varies from State to State, a uniform procedure for 
effecting recovery is now being elaborately laid down in the Bill itself 
(see the Second Schedule). 

Sub-clause (7) specifies the possible modes of recovery while sub¬ 
clause (2) embodies a part of existing section 46(7), Explanation, 
without any change of substance. 

Clause 223 .—This is new and empowers the Income-tax Officer to 
send the certificate both to the Tax Recovery Officer in whose juris¬ 
diction the assessee carries on business and to the Tax Recovery 
Officer in whose jurisdiction the assessee resides or has any property. 

Clause 224 .—This is new and provides that the correctness of the 
assessment shall not be questioned before the Tax Recovery Officer. 
Sub-clause (2) and (3) empower the Income-tax Officer either to 
withdraw or amend the certificates issued. 

Clause 225 .—This is new. The object is to ensure that the 
Income-tax Officer and the Tax Recovery Officer remain in touch 
with each other. 

Clause 226.-Sub-clause (1) is complementary to clause 222(2). 

Sub-clause (2) reproduces existing section 46 (5) with the addition 
of a restriction to the effect that salary etc. exempt from attachment 
under the Code of Civil Procedure, 1908, will be exempt from this 
sub-clause also. 

Sub-clause (3) incorporates the provisions contained in the exist¬ 
ing section 46 (5A) with the following changes: — 

(a) The power of attachment under this sub-clause is ex¬ 
tended to joint accounts also. This is in accordance with the 

recommendation of the Direct Taxes Administration Enquiry 

Committee, Chapter 5, paragraph 79 of its report. 
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(b) It has been provided that every person to whom a notice 
of attachement is sent is bound to comply with such notice; fur¬ 
ther It has been made clear that in case of post office, banking 
company or insurer, the production of pass book, or deposit re¬ 
ceipt or of policy is not necessary before payment is made to the 
Income-tax Officer, 

(c) It has been made clear that any lien, charge on aliena¬ 
tion of property subsequent to the receipt of the income under 
section 46 (5A) will be void. 

(d) It has been provided that where a person objects to a 
notice of attachment on the ground that the sum demanded is 
not due to the assessee or that he does not hold any moneys, 
he should do so on oath, and if it is subsequently found that the 
statement was false, he is liable to the extent of his own liability 
to the assessee or to the extent of the liability of the assessee, 
whichever is less. 

(e) It is clarified that a person who fails to comply with 
the notice under section 46 (5A) will be deemed to be an 
assessee in default and consequently liable for being proceeded 
against in the manner prescribed for recovery of tax dues. 

Sub-clause (4).—This is new and is intended to enable the Income- 
tax Officer to apply to a Court holding money belonging to the 
assessee, for payment of the tax due from the assessee. 

Sub-clause (5).—Existing section 46(3) contemplates in certain 
cases recovery of arrears by the Income-tax Officer by any process 
authorised by the “municipal law for the recovery of municipal 
taxes’’. One of the processes usually found in municipal laws is 
distraint and sale of movable property. This sub-clause read with 
the Third Schedule provides for this process. It is unnecessary to 
provide for the other modes of recovery contained in Municipal Acts, 
having regard to the provisions contained in the Second Schedule. 

Clauses 227 and 228 .—These embody the provisions of existing 
section 46(6), (8), (9) and (10) without any change. 

Clause 229 .—Existing section 46(7) has been incorporated here 
in a more concise form. 

Clause 230 .—This embodies the provisions of existing section 46A 
with the modification that the liabilities under the Wealth Tax Act, 
Expenditure Tax Act and Gift Tax Act have been brought within 
the scope of this section, This is in pursuance of the recommenda¬ 
tion of the Direct Taxes Administration Enquiry Committee, 
103 G. of I,—35. 
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Chapter 7, paragraph 81 (8) of its report. An important change made 
in the proviso to the existing section 46A is that the provisions re¬ 
garding exemption certificates are applicable only in the Case of 
persons not domiciled in India. 

Clause 231. —The time limit for commencing recovery proceedings 
at present contained in section 40 (7), has been dealt with here. For 
the sake of simplicity and uniformity, the limit has been expressed 
as commencing from the last diay of the financial year concerned. 
In view of this, the second proviso to existing section 46(7) has been 
omitted as unnecessary. 

Clause 232. —This corresponds to the existing section 46 (7), Ex¬ 
planation (part). The only change made here Is the clarification to 
the effect that the Government may also institute a suit for recovery 
of arrears. 

Clauses 233 and 234. —These incorporate the provisions of existing 
section 23B(5) and (6). 


CHAPTER XVIII 

Relief respecting tax on dividends in certain cases 

Clauses 235 and 236. —These correspond to sections 49B and 
49BB of the existing Act. 1 


CHAPTER XIX 
Refunds 

Clause 237. —This corresponds to section 48 (1) of the existing Act. 

Clause 238. —Sub-clause (1) reproduces section 48(3) of the 
existing Act. ! 

Sub-clause (2) reproduces section 49F of the existing Act with 
the addition of guardians in the list of persons entitled to claim 
refund. | I 

Clause 239. —Sub-clause (1) is new and embodies a provision at 
present contained in the rules. 

Sub-clause (2) incorporates the main paragraph of existing sec¬ 
tion 50 with drafting changes to express the starting point of 
limitation in a simple manner. The two provisos to the existing 
section 50 have been omitted as spent. 

Clause 240.— This embodies the provisions of existing section 
48(2). It has been made dear that the Income-tax Officer shall 
make the refund in cases where modification is made as a result 
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of an appellate or other order without any express claim by the 
assessee. 

Clause 241. —This is new and is intended to give the Income-tax 
Officer power to withhold refund in proper cases. 

Clause 242. —This reproduces existing section 48(4) in a simpler 
form omitting the obsolete provisions. 

Clauses 243 and 244. —These are new and embody the recommenda¬ 
tions of the Direct Taxes Administration Enquiry Committee in 
Chapter 6, paragraphs 9 to 12 of its report, in a modified form. 

Sub-clause (1) of clause 243 and sub-clause ( 1 ) of clause 244 pro¬ 
vide for direct refunds and appeal refunds respectively. It has been 
■provided in the Explanation to clause 243(1) that while calculating 
interest, the nerind of delay attributable to the assessee shall be 

excluded. Sub-clause (2) of clause 244 provides for the payment of 
interest after the period of six months in cases where refunds are 
withheld under clause 241. 

Clause 245. —This reproduces the existing section 49E with the 
addition of a requirement that the Income-tax Officer shall give due 
intimation to the assessee before making an adjustment under this 
clause. 


CHAPTER XX 
Appeals and Revision 

Clauses 246 to 269. —The provisions of the existing Act relating to 
anneals and revision are to be found scattered in sections 30, 31, 33A, 
33B, 60, 66A and 67A. All these provisions have been brought 
together in this Chapter and have been arranged with reference to 
the authority to which the appeal lies. 

Clause 246. —This corresponds to section 30(1) of the existing 
Act. Besides drafting changes, the changes of substance are:— 

(i) It has been made clear that an objection as to “status" 
under which an assessee is assessed can also he raised in appeal. 

fil) A new provision authorising appeals in respect of orders 
under existing section 35, wherever such orders are prejudicial 
to the sssessee, has been added, This is pursuant to the recom¬ 
mendation of the Direct Taxes Administration Enquiry Com- 
ihlttee in Chapter 4, paragraph 26 of its report. 

(iii) An order under section 43 (clause 163) treating an 
assessee as the agent of a non-resident has been made appealable 

(iv) An order under section 18(7) (Clause 201), has been 
explicitly stated to be appealable. This is in accordance with 
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the recommendation of the Direct Taxes Administration Enquiry 
Committee in Chapter 4, paragraph 26 of its report. 

(v) An order imposing a fine for non-appearance in response 
to a summons under section 37 of the existing Act, as provided in 
clause 131 (2) has been made appealable. 

(vi) An order imposing a penalty under clause 273 for failure 
to furnish an estimate of advance tax or for deliberately furnish¬ 
ing a low estimate of adVance tax has been made appealable. 

Clause 247.— This embodies the second proviso to section 30(1) of 
die existing Act, | | 

Clause 248. —This corresponds to section 30(1 A) of the existing 
Act. ) j ' 

Clause 249. — Sub-clause (1) reproduces section 30(3) of the pre¬ 
sent Act. | 

Sub-clause (2) incorporates the limitation provisions of the exist¬ 
ing section 30 (2) in a simplified form. 

Sub-clause (3) deals with condonation of delays in filing appeals. 

Clause 250. —This deals with the procedure in appeals at present 
contained in section 31(1), (2), (2A), 2nd proviso to 31(3), and (5) 
of the existing Act. Except for sub-clause (6) which is new, this 
clause embodies the present provisions with minor drafting changes 
to bring out the intention clearly. Sub-clause (6), though new, only 
-dates the existing practice. 

Clause 251. —The provisions of the existing section 31(3) which 
deel with the various kinds of orders that can be passed by the 
Appellate Assistant Commissioner, have been incorporated in a con¬ 
densed form. The Explanation is new and is intended to codifv a 
practice which is well-recognised, namely, that the Appellate Assistant 
Commissioner is not confined to the points raised by the appellant in 
the appeal. 

Clause 252. —This corresponds to section 5A(1), (2), (3) nnd (4) 
of the existing Act, with the following changes:— 

(i) A member of the Central Legal Service, not below Grade 
m, is made eligible for appointment to the Tribunal, 
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(ii) The proviso to section 5(3) of the existing Act is being 
deleted and in its place a provision is being made that a person 
who has served as an Assistant Commissioner of Income-tax for 
at least three years is eligible for appointment to the Tribunal. 

Clause 253 .—'This corresponds to existing section 33, sub-sections 
(1), (2), (2A) and (3). The additions of substance are: — 

(i) Appeals have been provided against imposition of penalty 
by the Appellate Assistant Commissioner under clause 131(2) 
(non-attendance in response to summons) and clause 275(2) 
(abetment of evasion). In regard to the latter, please see notes 
on clause 275. 

(ii) Appeals have been provided against imposition of penalty 
by the Inspecting Assistant Commissioner under clause 274(2) 
(penalty in excess of one thousand rupees) and clause 275(1) 
(abetment of evasion). 

(iii) Appeals have been provided against an order in revision 
passed by the Commissioner under clause 275(2) (abetment of 
evasion). 

(iv) Sub-clause (4) is new and is intended to permit the 
Department or the assessee to file a memorandum of cross-objec¬ 
tions where appeals have been filed. This Implements the re¬ 
commendation of the Direct Taxes Administration Enquiry Com¬ 
mittee in Chapter 4, paragraph 20 of its report. 

Clause 254.—This embodies the provisions of section 33, sub-sec¬ 
tions (4) and (6) and section 35, sub-section (2) of the existing Act. 
The only substantial change made is that powers of enhancement of 
tax and penalty have been given to the Tribunal, with the proviso 
that the person concerned shall, before any such order is passed, be 
given an opportunity of showing cause against the enhancement. 

Clause 255 corresponds to section 5A(5V (R>, (7), (8) and sec¬ 
tion 37(4) part of the existing Act, and deals with the procedure of 
the Appellate Tribunal. 

Clause 256 .—This corresponds to sub-sections (1), (2) and (3) of 
section 66 of the existing Act. The changes made are— 

(1) the Tribunal is empowered to entertain a reference appli¬ 
cation received after the stipulated period of sixty days for an¬ 
other thirty days in deserving cases, and 

(2) the time within which the Appellate Tribunal should 
make a reference has been increased from ninety days to one 
hundred and twenty days. 
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Clause 257 —This Is new and implements the recommendation of 
the Direct Taxes Administration Enquiry Committee in Chapter 4, 
paragraph 45 of its report. 

Clause 258. —This corresponds to section 66 (4) of the existing Act. 

Clause 259. —This corresponds to section 66A(1) of the existing 
Act. 

Clause 260, —This corresponds to section 66(5) and (6) of the 
existing Act. In sub-clause (2) it is provided that the fee for making 
the reference shall now form part of the costs which may be awarded. 

Clause 261. —This corresponds to section 66A(2) of the existing 
Act. 

1 

Clause 262. —This corresponds to section 60A(3) and (4) of the 
existing Act. j 

Clause 263. —Sub-clauses (1) and (2) correspond to section 33B, 
sub-sections (1) and (2), of the existing Act. 

Sub-clause (3) is new and has been added to get over the difficulty 
caused by the Bombay High Court in the case of C.I.T. Vs. K. K. 
Solanki case (39 ITR 522). 

The explanation is also new and is self-explanatory. 

Clause 264. —This corresponds to section 33A of the existing Act 
without any change. 1 

Clause 265. —This corresponds to existing section 66(7) . 

Clause 267. —This embodies the provisions of section 31 (4) and of 
section 33 (5) of the existing Act. The existing provisions merely say 
that the Appellate Assistant Commissioner or the Appellate Tribunal 
may authorise the Income-tax Officer to make the amendments con¬ 
sequent on the Appellate orders. Since such an authorisation has 
not been made obligatory, on the part of the appellate authorities, 
the Department is unable to amend the assessments in cases where 
no authorisation is made. To remedy this defect, the expression 
“may pass an order” has been replaced by the words "shall pass an 
order” etc. 

Clause 268,— This embodies the existing section 67A with slight 
alterations to state the intention more precisely. 


Clause 269 .—This corresponds to section 66 (8) of the existing Act, 
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CHAPTER XXI 
Penalties imposable 

Clause 270. —This reproduces the existing section 44E(6) with 
slight drafting changes. 

Clause 271 —This embodies the provisions of section 20(1) and 
(2) of the existing Act with certain modifications to implement cer¬ 
tain recommendations of the Direct Taxes Administration Enquiry 
Committee in Chapter 7, paragraph 60 of its report. The changes made 
are: f. , 

(i) the minimum and maximum penalties for the various 
offences are specified in paragraphs (i) to tiii) of clause 270 (1) 
instead of the maximum penalty alone being specified in the 
existing section 28 (1) ; 

(ii) the minimum income on which no penalty is now charge¬ 
able under section 28(1) (a)—proviso is Rs. 3500. Since it would 
be more logical to link it with the taxable minimum, it has been 
replaced by suitable words in paragraph (a) of sub-clause (3). 

Clause 272. —This corresponds to existing section 25 (2), letter part. 

Clause 273. —This corresponds to the existing section 18A(9), 
modified to give effect to the recommendation of the Direct Taxes 
Administration Enquiry Committee in Chapter 7, paragraph 60 of its 
report. Accordingly, items (i) and (ii) of this clause mention the 
minimum and maximum penalties that may be imposed ior deliberate 
under-estimates of advance tax <and for failure to furnish any estimate. 
The margin of error has been increased from twenty per cent, to 
twenty five per cent, where the assessee furnishes an estimate, in 
order to bring the provision in line with clause 215. 

Clause 274. —Sub-clause (1) corresponds to section 28(3) of the 
existing Act. , f . j 

Sub-clause (2) is a modification of section 28(6) of the existing 
Act based on the recommendation of the Direct Taxes Administration 
Enquiry Committee in Chapter 7, paragraph 63 of its report. Whereas 
the existing provisions provide that all penalty orders passed by the 
Income-tax Officer should have the approval of the Inspecting Assis¬ 
tant Commissioner, it is now proposed that the Inspecting Assistant 
Commissioner himself will pass orders undler section 28(1) (c) (deli¬ 
berate concealment of income) where the penalty imposable exceeds 
rupees one thousand. 

Clause 275. —This is new and implements the recommendations of 
the Direct Taxes Administration Enquiry Committee in Chapter 7, 
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paragraph 72 of its report. The provisions proposed are similar to 
the ones contained in the Income-tax (Amendment) Bill, 1951. 

Clause 276.—This is new and implements the recommendation 
of the Direct Taxes Administration Enquiry Committee in Chapter 7, 
paragraph 63 of its report with the modification that the period of 
limitation has been increased from one year to two years. 

CHAPTER XXH 
Offences and Prosecutions 

Clause 277. —This corresponds to section 51 of the existing Act. 

Clause 278. —This corresponds to section 52 of the existing Act. 

Clause 279. —This corresponds to section 53 of the existing Act 
except that the power to sanction prosecution has been conferred on 
the Commissioner instead of on the Inspecting Assistant Commis¬ 
sioner. 

Clause 280. —This corresponds to existing section 54, sub-sections 
(2) and (5). 


CHAPTER XXIII 
Miscellaneous 

Clause 281. —This is new and has been inserted to safeguard the 
claims of revenue against an assessee who fraudulently parts with his 
assets to escape payment of taxes. 

Clause 282. —This corresponds to section 63 of the existing Act 
with the addition of “company” and “local authority” to the list. By 
the addition of a new paragraph (d) to sub-clause (2), it has also 
been made clear that in the case of an artificial juridical person, the 
notice may be served on the person who manages its affairs. 

Clause 283. —This is new and provides for the procedure to be 
adopted for service of notice where a Hindu family is disrupted or a 
firm is dissolved. 

Clause 284. —This emobodies the provisions of section 25 (6) of the 
existing Act. 

Clause 285. —This corresponds to section 20A of the present Act 
read with rules 42A and 43A of the Income-tax Rules. 


Clause 286. —This corresponds to section 19A of the existing Act. 
Clause 287. —This corresponds to section 59A of the existing Act. 
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Ctause 28H. —This corresponds to the existing section 61 with the 
following changes : — 

I. After the commencement of this Act only the following 
persons will be allowed to appear before an Income-tax Authority 
or the Appellate Tribunal: 

(a) any person who was practising as an Income-tax 
Practitioner “immediately before the commencement of this 
Act”; 

(a) chartered Accountant or any person who, by virtue 
of the provision of section 226 (2) of the Companies Act, 1956, 
is appointed to Act as an auditor of companies in any State; 

(c) a legal practitioner who is entitled to practise in any 
civil court in India; 

(d) an officer of the scheduled bank with which the 
assessee maintains his current account or his other regular 
dealings; 

(e) any person related to the assessee in any manner or 
regularly appointed by the assessee. 

Thus in future there will be no fresh enrolment of Income- 
tax Practitioners as defined in clause (lv) of sub-section (2) of 
section 61 of the existing Act. 

II. Officers of the Income-tax Department otherwise qualified 
to practise are debarred from practising before any income-tax 
authority for a period of two years from the date of their retire¬ 
ment or resignation. This ban does not apply if the officer retires 
or resigns within three years of his entering the Income-tax 
Department. This provision is pursuant to the recommendation 
of the Direct Taxes Administration Enquiry Committee in para 
130 of Chapter 8 of its report, in a modified form. 

III. Any authorised representative convicted of an offence in 
connection with a proceeding under the Income-tax Act or on 
whom penalty is imposed under this Act, will be disqualified from 
practice for such period as the Commissioner may determine. 
This is based on paragraph 137 of Chapter 8 of the Direct Taxes 
Administration Enquiry Committee Report. 

Clauses 289 and 290. —These embody the provisions of sections 62 
and 65 of the existing Act. 

Clause 291.—' This implements the recommendation of the Direct 
Taxes Administration Enquiry Committee in Chapter 7, paragraph 57 
of its report that the Department should be empowered to grant in>- 
103 G oft Ex—36 
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raunity from penal proceedings or prosecutions to those persons who 
have abetted offences but have come forward to give evidence against 
the assessee. This provision is on the lines of clause 59A of the 
Income-tax (Amendment) Bill of 1951. 

Clause 292 .—Under the existing Act, presidency magistrates, 
magistrates of the first class and magistrates of the second class, if 
specially empowered, are empowered to take cognisance of offences. 
[See definition of ‘magistrates’ in existing section 2(8)]. This clause 
omits magistrates of the second class specially empowered. 

Clause 293 and 294 .—These embody the provisions of sections 67 
and 67B of the existing Act without any change. 

THE FIRST SCHEDULE 

In this Schedule are set out the provisions contained in rules 1 to 8 
of the Schedule to the existing Income-tax Act with certain changes. 
Rule 9 of the existing Schedule has been incorporated in clause 44. 

Rule 2 .—It is clarified in paragraph 2(b) that any expenditure or 
allowance which is not admissible under the existing section 10 will be 
added back. 

Rule 3 .—The first proviso to the existing Schedule, rule 3 (a), has 
been omitted, as obsolete. 

The second proviso to rule 3(a) of the existing Schedule, says that 
if any amount reserved for policy-holders is not paid to or expended 
on behalf of the policy-holders, then the proportion previously allowed 
as a deduction is to be treated as a part of the surplus. The proportion 
has been described as “one-half or four-fifths, as the case may be”. The 
reference to one-half is not intelligible on first reading, because the 
deduction allowed is four-fifths under the main paragraph of existing 
Schedule, rule 3 (a). The text of the rule, as it stood before the amend¬ 
ment made by Act 25 of 1953, contained the words “one-half” and the 
intention apparently was to cover also cases where a deduction was 
allowed before the amendment of 1953. Ordinarily speaking, by the 
time the new Act comes into force cases of deductions under the Act 
as it stood before 1953 will have been exhausted. However, as a mea¬ 
sure of caution, the reference to one-half is retained. 

The words “under this Act or under the Indian Income-tax Act, 
1922” have, however, been added in order to deal with cases where 
a deduction under the existing Act is to be adjusted in the surplus 
under the new Act. 

Existing rule 3, clause (b), uses the words “securities or other 
assets”. But the appropriate word seems to be “investments”; that is 
the word used in the existing Schedule, rule 6, last sentence. The 
draft, therefore, uses the word “investments”. 
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Existing Schedule, rule 3, clause (c), has been incorporated in the 
draft sub-clause (c), with minor drafting changes. 

Rule 4 corresponds to rule 4 of the existing Schedule. 

Rule 5,— (1) This corresponds to rule 6 of the existing Schedule 
with the following changes: 

(a) It is clarified that to the profits disclosed in the annual 
accounts prepared as required under the Insurance Act, 1938, such 
expenditure or allowance as is not admissible under the provisions 
of section 10 will be added back. This clarification is necessary in 
order to secure that depreciation on fixed assets will be allowed 
only in accordance with the rates prescribed in the Income-tax 
Act, and gets over the difficulty caused by the Calcutta High Court 
judgment in C.I.T. Vs, Calcutta Insurance Company [21 I.T.R. 
404]. 

(b) A proviso is added that only such amounts written off or 
reserved to meet depreciation of or loss on realisation of invest¬ 
ments as are reasonable will be allowed. 

(c) A new provision has been added permitting an allowance 
for reserves created for unexpired risks. This is in pursuance of 
the recommendation made by the Taxation Enquiry Commission 
vide para 27 of Chapter VIII of Vol. II of the Report of the Com¬ 
mission. 

Rule 6 corresponds to existing rule 8. 

Rule 7.—The definition of the words “preceding year” occurring in 
rule 5 of the existing Schedule has been omitted, in view of the defini¬ 
tion of "previous year”. 

The definition of “securities” has been replaced by a definition of 
the word “investments”. 

THE SECOND SCHEDULE 

The Schedule deals with the procedure for the recovery of taxes 
and is mainly based on the provisions of the Code of Civil Procedure, 
1908, and the Bengal Public Demands Recovery Act, 1913. The proce¬ 
dure is intended to secure uniformity and identity of consequences 
from non-payment. At present, the procedure varies from State to 
State depending upon the local laws applicable. 

THE THIRD SCHEDULE 

This Schedule deals with the procedure to be followed where mov¬ 
able property is to be distrained by the Income-tax Officer for non¬ 
payment of tax. The provisions relating to attachment by the Tax 
Recovery Officer will appR' to distraint effected by the Income-ta> 
Officer himself. 
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THE FOURTH SCHEDULE 

The provisions of Chapters IXA and IXB, of the existing Act re¬ 
lating to provident and superannuation funds and certain new provi¬ 
sions relating to approved gratuity funds are more appropriately 
grouped together in a separate Schedule. 

Part A 

Rule 2.—The definitions contained in the existing section 58A are 
brought in here, the only addition being the definition of “salary”. 

Rule 4 .—In para (e) of this rule, which corresponds to section 58C 
(1) (d), main para, the words “and of donations if any” and the words 
"simple and compound” occurring in the clause after the word “and 
of interest" have been omitted. 

Rule 5 ,—This refers to the powers of the Commissioner to relax 
requirements set out in rule 4 under certain circumstances and sub¬ 
ject to certain conditions. The only change made here is in clause (4) 
where for the words “Central Government” the word “Board” has 
been substituted. 

Rule 7.—This deals with the exemption to which the employee’s 
contributions are entitled under the present section 58F. The changes 
are of a drafting nature. 

Rule 8 .—This corresponds to existing section 58B (2) and lays down 
♦he condition under which payment of the accumulated balance due to 
an employee participating In a recognised provident fund, shall be 
exempt from tax. 

Rule 14 reproduces the provisions of section 58K. 

Rule 15.—This rule confers upon the Central Board of Revenue 
the power to prescribe rules for carrying out the provisions set out in 
this Part. 

Part B 

This corresponds to Chapter IXB of the existing Act, The main 
changes made here are: — 

(1) The authority to accord approval for superannuation 
funds shall be the Commissioner instead of the Central Board of 
Revenue as in the existing Act. 

(2) In clause (a) of rule 3 [which corresponds to existing 
section 58P(a)] the words “and not less than 90% of the 
employees shall be employed in India” have been added so as to 
bring this condition in accord with that for recognising provident 
hinds. 
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(3) A new clause is added prescribing that all annuities, 
pensions and other benefits granted from the funds shall be pay¬ 
able only in India. 

(4) existing section 58K dealing with— 

(i) exemption from tax in respect of the income of an 
approved superannuation fund; 

(ii) admissibility as deductible expenses from business 
income of payments to the fund by the employer; and 

(in) exemption from income-tax of the contribution 
made by an employee; 

have been split up and are set out in clause 10 (25) (iii), clause 
36 (i) (iv) and clause 87(1) (e) respectively. 

(5) Section 58S(1) of the existing Act has been recast to 
specify that it is the employer who will be taxable on the amount 
of contributions repaid to him. 

(6) Section 58S(2) of the existing Act is modified by de¬ 
leting the words “but not at or in connection with the termina¬ 
tion of his employment”, 

Past C 

This is new. At present payments to gratuity funds are being 
allowed under the provisions of section 10(2) (xv) and the require¬ 
ments these funds have to fulfil are governed by executive instruc¬ 
tions. As gratuity funds are now being established on a large scale, 
it is felt that rules governing these funds should find a place in the 
Act. 



52-2 THE GAZETTE OF INDIA EXTRAORDINARY [Part II 

FINANCIAL MEMORANDUM 

This Bill seeks to replace the Indian Income-tax Act, 1922 and 
thus no new expenditure apart from what is being spent on 
the administration of the Indian Income-tax Act of 1922 is contem¬ 
plated by reason merely of the passing of this Bill. It is possible 
that at some future date the work now being done by the State 
Government officers in respect of the recovery of arrears may be 
taken over by the Income-tax Department. However, it is not 
possible now to estimate the extent of expenditure which may have 
to be incurred on that account. 
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MEMORANDUM REGARDING DELEGATED LEGISLATION 

Clause 295 and rule 92 of the Second Schedule, rule 15 of Pari 
A, rule 11 of Part B and rule 9 of Part C of the Fourth Schedule 
confer on the Central Board of Revenue power to make rules. As 
in the Indian Income-tax Act, 1922, the power to make rules to carry 
out the purposes of the income-tax law is conferred not on the 
Central Government but on the Central Board of Revenue as a 
matter of convenience. The power to make rules is, however, sub¬ 
ject to the control of the Central Government and all the rules have 
also to be laid before Parliament. 

Clause 295 specifies several matters in respect of which rules 
may be made and most of them are of a routine or procedural 
character. As in the existing Act power is taken inter alia to make 
rules prescribing the manner in which income is to be arrived at 
in the case of income derived in part from agriculture and in part 
from business, the determination of the value of any perquisite 
chargeable to tax and the percentage on the written down value 
which may be allowed as depreciation in respect of buildings, 
machinery, plant or furniture as they relate to matters of day to 
day administration and it is more convenient to deal with them in 
the rules to be made under the Act than in the Act itself. 

Rule 92 of the Second Schedule authorises the Board to make 
rules with regard to the manner in which any property sold may 
be delivered, the execution of necessary documents to complete a 
sale in execution, the fees to be charged for processes, the mode of 
attachment of business etc., matters which are purely of a procedu¬ 
ral character. 

Rule 15 of Part A, rule 11 of Part B and rule 9 of Part C of the 
Fourth Schedule are intended to authorise the Board to make rules 
for the purpose of securing such further control over the recogni¬ 
tion and administration of provident funds, superannuation funds 
and gratuity funds as to the Board may seem necessary. In addi¬ 
tion to the control provided in the Act itself it may be necessary 
to impose further conditions in the light of day to day experience 
with a view to ensuring that these provisions are not abused, and 
such further control can best be exercised through rules. 

The matters on which rules can be made are thus general mat¬ 
ters of procedure or detail and the delegation of legislative power 
is of a normal character. 


M. N. KAUL, 
Secretary. 
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